


THE CENTRAL LAW JOURNAL. 81 








She Central Law Journal. 


ST. LOUIS, JANUARY 30, 1880. 


THE CIVIL LIABILITY OF SHERIFFS 
AND RECORDERS. 





By the common law a sheriff must avoid 
mistakes in executing the process put in his 
hand at his peril.! He can not plead excuses 
which might be available in other cases ; for in- 
stance in the case of a bailee for hire. A mere 
showing of «ue diligence will not discharge 
him. He must show something akin to that 
which would excuse a common carrier or an 
innkeeper—the act of God, or other circum- 
stances which rendered it impossible for him 
to execute the required mandate. There are, 
no doubt, exceptions to this rule and varia- 
tions of it, but in the view of the courts, pub- 
lic policy is best subserved by adhering to it 
strictly. Many cases might be stated illus- 
trating the severity of this rule. A _ sheriff 
can not justify arresting a person under a 
writ in which he is not correctly named, al- 
though he was the person intended to be ar- 
rested, unless he was known by the name 
given in the writ as well as by his correct 
name.” Neither can he justify a taking of the 
goods of C B under a writ against A B, al- 
though C 5 was really the person intended, un- 
less C B appeared in the action and did not 
plead the misnomer in abatement.? Courts 
seem to have settled upon the rule that unless 
the process directed to the sheriff or other 
officer on its face warranted the action taken 
under it, it will afford no justification to the 


(1) In speaking of this officer Mr. Justice Cooley 
says: ‘‘In so faras he acts as a peace officer, individuals 
are concerned only that he shall commit no trespass 
upon their rights; but in the service of civil process 
he is charged with duties only to the parties to the 
proceedings. These he must perform at his peril; 
and although in many cases the duties are of great 
nicety, and require an investigation into the facts, and 
the exercise of sound judgment and discretion, yet he 
is looked upon as a ministerial officer merely, and is 
supposed to be capable of ascertaining beyond mistake 
what his duty is, and of performing it correctly. The 
law, therefore, does not excuse his errors, though he 
may have been led into them honestly while endeavor- 
ing to perform his duty.’’ Cooley on Liability of 
Public Officers, p. 20. 

(2) Shadgett v. Clipson, 8 East, 328; Griswold v. 
Sedgwick, 6 Cow. 456; Mead v. Haws, 7 Cow. 382; 
Scott v. Ely, 4 Wend. 555; Gurnsey v. Lovell, 6 
Wend. 319. 

(3) Cole v. Hindson, 6 Term Rep. 234. 
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officer. Thus, where a marshal arrested 
Daniel 8. Griswold under a writ directing the 
arrest of Samuel S. Griswold, an action for 
false imprisonment was sustained against the 
marshal, although it was admitted that Dan- 
iel S. Griswold was the person intended by 
the writ, and that the misnomer was a clerical 
error.® 

But the hardship of the sheriff’s position 
is that this rule does not work in his favor as ° 
well as against him. Ifa writ comes into 
his hands against John Smith, and there is 
more than one person of that name in his 
bailiwick, he must at his peril serve it upon 
the one intended. Thus, there were two 
Joseph Jarmains, father and son. A sheriff 
having an execution against Joseph Jarmain 
simply, without other description, levied upon 
the goods of the father. The judgment was, 
in point of fact, against the son. The sheriff 
was held liable in trespass. So, where the 
legislature had incorporated two banking 
companies by the same name, and a judgment 
was rendered against one of them, and there 
was nothing in the writ of jfieri facias which 
issued to apprise the sheriff which one was 
intended, and he levied upon the wrong one, 
he was held liable.? 

Moreover in respect of the property which 
he has levied upon and taken into his custody, 
he is held to a higher degree of care than an 
ordinary bailee for hire. If it is taken from him 
by force, he must answer for it, for he might 
have called out the whole power of the county 
to preserve or recapture it. For like reasons 
a return of a rescue of the body of the de- 
fendant taken in execution, is not a good 
return.” In Pennsylvania it has been de- 


(4) ‘*The writ,’’ said Lord Ellenborough, ‘‘must 
speak for itself. We can not hear that instead of A B 
named in the writ it meant that the sheriff should 
arrest X Y.’’ Scandover v. Warne, 2 Camp. 270. 

(5) Griswold v. Sedgwick, 6 Cow. 456. So, where 
the warrant ran against Emeline Scott, and under it 
Evelina H. Scott was arrested and imprisoned, an ac- 
tion for talse imprisonment was sustained against the 
justices issuing the warrant. Scott v. Ely, 4 Wend. 
555. 

(6) Jarmain v. Howard, 6 Man. & G. 827. 

(7) Hallowell Bank v. Hooper, 14 Mass. 181. 

(8) Sly v. Finch, Cro. Jac. 514 ‘*‘ But when he say- 
eth farther (in his return) that they are reduced out of 
his custody, the sheriff hath misdemeaned himself, 
and therefore he is chargeable.’’ Ibid; per Doderidge, 
J., citing 33 Hen. VI, pl. 1, Dyer, 141. 

(9) May v. Proby, Cro. Jac. 419; Bac. Abr. tit. 
‘*Rescue,’’ E, 1; Com. Dig.. tit. ‘‘Rescous,’’ D. 7. 
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clared, on other considerations and with 
forcible reasoning, that the liability of a 
sheriff, for the forthcoming of the goods 
levied on by him is similar to the liability of 
a common carrier, and for similar reasons 
he must answer for them, unless deprived of 
them by the act of Gud, sudden accident or 
the public enemy.” In Georgia a similar rule 
obtains. When a sheriff has collected money 
he must have it forthcoming unless prevented 
by inevitable accident. It is no defense that 
he deposited it in a solvent bank which after- 
wards failed-" In the same State, where a 
sheriff collected money, and put it in a trunk 
under his bed, and it was stolen from him 
while he was asleep, he was held liable.” 
There is, however, authority for holding that 
the exercise of ordinary care on the part of 
the sheriff will discharge him from responsi- 
bility in case of the loss of goods attached 
on mesne process.’ Some courts have ap- 
plied the same rule in case of property taken 
on final process.“ 

The same is true of a recording officer in 
the recording of adeed. One of his clerks 
makes a material mistake, which results in 
damages to the grantee who left the deed to 
be recorded, and paid the statutory fee. The 
recorder will be answerable in damages to a 
person thus injured, although there may be 
great difficulty in determining what the 
damages will be.“ But the liability of the 
recorder is undoubtedly as fixed and inflexible 
as though, for the consideration of the fee 


- 


(10) Hartlieb vy. McLane’s Administrators, 44 Pa. St. 
510. Compare Green v. Horn, 2 Pa. 167; Mitchell 
v. Commonwealth, 37 Pa. St. 187: Collins v. 
Terrell, 28. & M. 383; Garrett v. Hamblin, 118. & M. 
219. 

(11) Phillips v. Lamar, 27 Ga. 228. McDonald, J., 
in this case denies the doctrine of Brown vy. Hand- 
ford, 5 Hill, 591, where the sheriff delivered the 
property to a solvent receiptor, in whose hands it was 
casually burned, and was held not liable. 

(12) Gilmore v. Moore, 30 Ga. 628. 

(13) Snell v. Greenfield, 2 Swan, 344; Burke v. 
Trevitt, 1 Mason, 96, 100; Starr v. Moore, 3 McLean, 
354; Moore v. Westervelt, 27 N. Y. 235; 8. c., 21 N. 
Y. 103; Briggs v. Taylor, 28 Vt. 180; Bridges v. 
Perry, 14 Vt. 262; Dorman v. Kane, 5 Allen, 38: Par- 
rott v. Dearborn, 104 Mass. 104. Compare Jenner v. 
Joliffe, 6 Johns. 9; Sewall v. Mattoon, 9 Mass. 535; 
Tyler v. Ulmer, 12 Mass. 163. 

(14) State v. Nelson, 1 Ind. 522; Stewart v. 
Nunemaker, 2 Ind. 47. This agrees with the view in 
Story on Bail. § 130, and Edw. on Bail. 59. 

(15) This difficulty has been suggested, and several 
questions mooted by Mr. Justice Cooley in his work 
on Torts, p. 384. 


paid him, he had entered into a written con- 
tract with the grantee to record the deed cor- 
rectly ; he will not be able to excuse himself 
by showing that he used the diligentia patres 
Jamilias of the Roman law, which as Dr. 
Wharton learnedly shows is the true measure 
of liability in the case of bailees for hire.” 
He is bound at his peril to see that the work 
is correctly done,” though he is under no ob- 
ligation to see to the validity of the instra- 
ment presented to him for record.* Carrying 
out this principle it has been held by an emi- 
nent judge at nisi prius, that the liability of 
a recorder of deeds for making a false certi- 
ficate of search extends only to the person 
taking the certificate and paying the fee there- 
for, and does not extend to a subsequent pur- 
chaser, because there is no privity of contract 
between him and the subsequent purchaser.” 
But where a false certificate was given by the 
recorder to the agent of a money-lender who 
had been solicited to lend money on the prop- 
erty as to which the search for title was made, 
the recorder was liable to the money-lender, 
although the certificate was in fact made to 
the borrower who paid for it. 





TITLES OF NEWSPAPERS AND BOOKS.— I 


In investigating the law with reference to titles 
of books and newspapers, the first point which 
arises for consideration is this: Under what head 
are they to be placed; in what light are they to 
be discussed—are they to be treated, in short, as 
copyright or as trade-mark? This question is one 
which has given rise to some difference of lan- 
guage among judges, though we may, perhaps, be 
able to show that there was not much real diver- 
gence in opinion. All, however, have agreed that 
there isin a title a right capable of protection, 
and that right was distinctly asserted by Vice- 
Chancellor Stuart, in the well-known Bell’s Life 
case, Clement v. Maddick, 1 Giff. 98, to be a right 
of property. The fact that protection is given to 
titles equally by those judges who take the one 


(16) Whart. on Neg. §§ 435-478. 

(17) **The officer who makes the search stands, in 
reference to its correctness, in the attitude of an in- 
surer, and his fee represents the premium.’’ Agnew, 
J., in Commonwealth v. Harmer, 6 Phila. 92. 
Compare Schell v. Stein, 76 Pa. St. 398, 

(18) In Ramsey v. Riley, 138 Ohio, 157, a declaration 
against a recorder for recording a forged instrument 
was held bad on demurrer, for want of an averment 
that the recorder knew it was forged. 

(19) Commonwealth v. Harmer. 6 Phila. 90, per 
Agnew, J. 

(20) Houseman vy. Girard Mutual Building Assn., 





81 Pa. St. 256. 
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view as by those who take the other renders it not 
very easy to determine the exact grounds on 
which they have severally proceeded. The most 
distinct manner in which the issue could be raised 
would probably be by an application to register a 
newspaper title as a trade-mark, but no such ap- 
plication appears to have come as yet before any 
English court for decision. In America, however, 
the question has arisen, and the newspaper title, 
Our Society, has been placed on the register of 
trade-niarks. In upholding the correctness of 
this decision, the American writer, Mr. Browne, 
says, in his work on Trade-Marks: “It does not 
require any genius for one to call a newspaper by 
the name of sun, moon, or star. The name of a 
newspaper is a sign to arrest attention as it 
catches the eye. It points to something else. 
The heading is not offered for sale. Its office is 
simply to inform the public that the paper on 
which it is printed is the Herald, the Sun, or the 
Globe, as the case may be. ‘The public care not a 
straw whether the heading be ornamental or 
plain; for the advantage in buying it is the intel- 
ligence, the editorials, the advertisements. The 
purchaser does not glance at the heading, the 
title, the name, except to be assured that he is 
getting the newspaper of his choice. He takes 
no delight in gazing upon the name or heading as 
a work of art. But the copyrighted article is the 
thing that is sold. The book, the map, the 
dramatic composition, the engraving, cut, photo- 
graph, etc., is the thing bought. The name of a 
newspaper is but the guide to the thing.”?’ And 
farther on he says again: ‘A newspaper being a 
vendible article, is as much a matter of merchan- 
dize as any thing can be. It would not be bought 
unless it contained or bore an authenticating sign. 
That sign is its name. Each issue may be ephe- 
meral, and be at once consumed, but the name, its 
emblem, is permanent and invariable, and is the 
stamp of genuineness.’’ In short, the title of a 
newspaper is as much the label by which literary 
material of a certain quality and character is rec- 
ognized as the triangle or the goat’s head is the 
label by which beer or thread of a certain quality 
and character is recognized. And if this is so, 
with regard to the title of a newspaper, it does 
not appear that any difference exists in the case 
of the title of any other book; for although the 
title of a newspaper in great circulation is more 
continuously under the eyes of the public, the 
title of a book, especially of one like ‘*The Chris- 
tian Year,’’ which passes through many editions, 
is brought more or less frequently under their 
notice, and conveys a definite idea of the charac- 
ter of the work which it designates. The title is 
the index to the nature of the contents, just as is 
the mark on a bale of cotton goods or a packet of 
tea. 

And how stand the authorities on the point? 
Lord Cottenham, in Spottiswoode v. Clark, 2 Ph. 
154, seems to have thought that the title-page of 
an almanac was quite a different thing from a 
trade-mark, but the reasoning by which he sup- 
ported that view was not conclusive. What he 
says is, **Take a piece of steel; the mark of 





the mannfacturer from whom it comes is the 
only indication to the eye of the customer of the 
quality of the article. So it is of blacking, or any 
other article of manufacture the particular qual- 
ity of which is not discernible to the eye. But 
these cases are quite different from the present 
case, in which, if you are deceived at all, it is not 
by the eye.’’ Lord Cottenham appears to have only 
had present to his mind the physical appearance of 
the mark to the eye; but that is not the true mode 
of testing the similarity of trade marks, as was 
shown by Lord Cranworth in Seixo v. Provezende, 
14 W. R. 357, L. R. 1 Ch. 192, in which he pointed 
out that the matter did not depend solely on the 
appearance of the marks to the eye, but on the 
name which the goods had acquired in the market 
by reason of the mark which they bore, and that 
it was not necessary to constitute an infringement 
that persons should be deceived who saw the 
marks placed side by side. The fact, therefore, 
that the question of infringement of the title-page 
in Spottiswoode v. Clarke had to be determined on 
grounds irrespective of the actual appearance to 
the eye, did not distinguish that case from one of 
ordinary trade-mark. 

The question next came before Lord Hatherly, 
when vice-chancellor, in the case of Correspond- 
ent Newspaper Company v. Saunders, 13 W. R. 
804, 11 Jur. N. S, 540, where the publishers of 
The Correspondent newspaper sought to restrain 
the defendant from publishing another paper under 
the name of The Public Correspondent, and the vice- 
chancellor, after holding that registration of a 
newspaper was of no avail without actual publica- 
tion, went on to express a doubt whether in any 
case registration would protect the title of the 
paper as being included in the copyright. The 
doubt then expressed had three vears later become 
a settled conviction, forin delivering the judgment 
of the Court of Appeal in Chancery in the Sport- 
ing Life case, Kelly v. Hutton, 16 W. R. 1182, L.R. 
3 Ch. 703, Lord Hatherly, then lord justice, said 
distinctly: ‘‘It appears to us that there is nothing 
analogous to copyright in the name of a newspa- 
per.” But although, not satisfied with merely 
denying the existence of copyright in the title, 
his lordship went so far as to deny that there was 
even any analogy between the two, he went on to 
assert that the proprietor had a right to prevent 
any other person from adopting the same name 
for any other similar publication. 

But if the name is to be protected, and yet not 
as copyright, under what other head can it be 
protected than under that of trade-mark? The 
right of the **preprietor’ of a title, to use Lord 
Hatherley’s phrase in Kelly v. Hutton, is not a 
mere right to protection against fraud; it is a right 
of property. Clement v. Maddick, Bradbury v. 
Beeton, 18 W. R. 33, 39 L. J. Ch. 57; and the 
language of Lord Eldon in Hogg v. Kirby, 8 Ves. 
215, and of Lord Cottenham in Spottiswood v. 
Clarke, is no longer applicable now that the doc- 
trine of trade-marks (thanks principally to Lord 
Westbury) is more clearly understood. As a 
trade-mark the magazine title Belgravia was 
treated by the lords justices in Maxwell v. Hogg, 
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15 W. R. 467, L. R. 2 Ch. 307; and, in the same 
manner, Vice-Chancellor Malins, in Bradbury v. 
Beeton, a case in which an alleged infringement 
of the title of Punch was concerned, coupled 
‘the name or title of a periodical or magazine” 
with ‘labels on bottles” under the general de- 
scription of trade-marks, and he decided the case 
on that footing. So, in Dayton v. Wilkes, 17 
How. Pr. 510,.a judge of the Superior Court of 
the City of New York treated a question of news- 
paper title on the analogy of the rules in regard 
to trade-marks, and in another case in the New 
York Court of Common Pleas (Matsell v. Flana 
gan, 2 Abb. Pr. N. S. 459), the law of trade-marks 
was expressly applied. 

- On the other hand, even if, as appears to be the 
right conclusion at which to arrive, titles are 
trade-marks and not copyright, yet the connee- 
tion with copyright is very strong, so strong that 
in Jollie v. Jaques, 1 Blatch, 618, it was held by 
the United States Circuit Court that where.a 
claim to copyright in a musical composition failed, 
a claim to protection in respect to the title must 
necessarily fail also; for, said the judge in that 
ease, ‘‘the title or name is an appendage to the 
book or piece of music for which the copyright is 
taken out, and if the latter fails to be protected, 
the title goes with it, as certainly as the principal 
earries with it the incident.’”’ And again, in 
Osgood ‘v. Allen, 1 Holmes, 185, the American 
court decided that the title of a copyrighted pub- 
lication was not capable of protection as copy- 
right, except in conjunction with the publication 
which it was used to designate, and that the copy- 
right in the newspaper there concerned not having 
been infringed, that in the title had not been. 
Yet in this very same case in which the title was 
discussed as copyright, the judge went on to con- 
sider it in the light of a trade-mark, and after 
having declined to protect it as copyright, referred 
the case to a master for a report from the point of 
view of trade-marks. 

The connection between titles and copyright is, 
then, very intimate, and in Mack v. Petter, 20 W. 
R. 964, L. R. 14 Eq. 431, Lord Romilly used the 
word ‘“‘copyright”’ as applied to the title of a book; 
‘“‘but it is impossible,’ says Vice-Chancellor 
Bacon, in the very recent case of Kelly v. Byles, 
40 L. T. N.S. 623, ‘*to read his judgment and to 
doubt that the injunction he granted was to re- 
strain the defendant’s ‘colorable imitation’ of the 
actual book which the plaintiff had first sent into 
the world.”’ Again, in Weldon v. Dicks, 27 W. 
R. 369, L. R. 10 Ch. D. 247, Vice-Chancelior 
Malins came to the conclusion that the title of a 
certain book was included in the copyright by 
which the book itself was protected; but there 
the question of copyright or no copyright was im- 
material to the decision of the case, as the defend- 
ant had cgpied, though in ignorance, the exact 
title of the plaintiff’s book, word for word; and 
having regard to the vice-chancellor’s remarks in 
the earlier case of Bradbury v. Beeton, it seems 
that all he intended was to assert the plaintiff's title 
to relief, without examining too minutely the pre- 
cise head under which it should be granted. 





The last case on the subject is Kelly v. Byles, 
in which Vice-Chancellor Bacon considered an 
alleged case of imitation of a directory title, first 
in the light of copyright, and then in that of 
trade-mark; but as he came to the conclusion that 
the title used by the defendant was not intended 
or calcylated to deceive, and that that not being 
so, he was not entitled to relief on either footing, 
not much light is thrown on the point now under 
discussion. 

The foregoing review of the cases on the sub- 
ject appears, however, to demonstrate that in the 
opinion of the highest authorities, titles though 
intimately connected with the copyright in the 
books, newspapers, etc., to which they are pre- 
fixed, are themselves trade-marks—that is to say, 
that unlike the subject-matter of copyright, they 
are not protected on the ground of any intrinsic 
merit or value possessed by them, but that posses- 
sing, like other trade-marks, no intrinsic value of 
their own, they are protected for the purpose of 
insuring the uniform quality and genuineness of 
the articles to which they are attached. 








RAILROAD TICKET—RETURN FARE—PAY- 
OF EXCESS. 





GREAT WESTERN R. CO. v. POCOCK. 





English High Court, Exchequer Division, November, 
1879. 


A passenger purchased a ticket from W to D and re- 
turn; and on his return journey from D to W went on to 
P, a station beyond, and refused to pay tare from W to 
P on the ground that a return ticket from P to D was the 
same price as a return ticket from W to D. Held, that as 
soon as the passenger arrived on his return journey at 
W the contract between him and the company was at an 
end, and he must pay the fare. 


This was an appeal from the decision of the 
county court judge of Marylebone in favor of the 
respondent. 

The action was brought to recover 3d., the sec- 
ond-class fare from Westbourne Park to Padding- 
ton. The respondent took a second-class return 
ticket from Westbourne Park to West Drayton, 
for which he paid 2s. 6d. On his return journey 
he traveled to Westbourne Park and thence to 
Paddington, but refused to pay 3d., the fare from 
Westbourne Park to Paddington, which was de- 
manded by the railway company, on the ground 
that the return fare from Paddington to West 
Drayton was the same as the return fare from 
Westbourne Park to West Drayton, which he had 
already paid. The company thereupon sued the 
respondent in the county court for 3d., the fare 
demanded. The railway company now appealed 
against the decision of the county court judge in 
favor of the respondent. 

Macmorran and Prankerd, for the respondent, 
showed cause.—The ticket is evidence of a con- 
tract merely, and not of the terms of the contract 
entered into between the parties. It is evidence 
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that the passenger has paid his fare, and is only 
given to the passenger for the purpose of showing 
what he has paid. [HAWxkINS, J.—You say that 
it is treated only as a receipt for 2s. 6d. I will tell 
you what the effect of that would be. A person 
might take a ticket from Westbourne Park to 
West Drayton—he would take that asa receipt 
for the money—and he would then goto Bath and 
use that ticket from Bath to Bristol and back, and 
when asked for 2s. 6d., the fare, he would say, 
‘Here is my receipt.,? and would produce his 
return ticket from Westbourne Park to West 
Drayton. } 

Wright (R. BE. Webster, Q. C., with him), in sup- 
port of the rule, were not called on. 

HvuDDLESTON, B. 

In spite of the ingenious argument of Mr. Mac- 
morran, and giving him every credit for the topics 
which he has adduced, I think that this appeal 
must be allowed, and that the judgment must be 
for the appellants. This really is a question of 
contract; the ticket undoubtedly contains the con- 
tract between the parties, and that contract is that 
in consideration of the payment made by the re- 
spondent, the appellants agree to carry him from 
Westbourne Park to West Drayton, and, on the 
same day, to bring him back from West Drayton 
to Westbourne Park. When he got back to West- 
bourne Park the contract was at an end. Itis 
entirely a question of contract, the evidence of 
the contract is the ticket, and when the terms of 
the ticket are complied with the contract expires 
—in this case when the respondent arrived back 
at Westbourne Park; and he was not entitled to 
travel the other distance except on payment of the 
fare charged by the company. 

HAWKINS, J. 

I can not bring my mind to entertain a shadow 
of doubt on the question now before us. In my 
judgment it is a pure question of contract which 
may be put in popular language thus: The com- | 
pany say that in consideration of 2s. 6d. we agree 
to carry you from Westbourne Park to West Dray- 
ton and back; the moment the passenger has ar- 
rived back at Westbourne Park station the con- 
tract is fulfilled. It he desires to be carried 
beyond Westbourne Park to Paddington he must 
enter into a new contract. The passenger in this 
case does not enter into a new contract, and he 
refuses to do so. The company then do what 
they have a right to do, demand 3d., which is the 
fare, and he declines to pay it. I can not see that 
there can be any question on the subject. 

Rule absolute. 








ACTION FOR DECEIT— COMPROMISE SET- 
TLEMENT. 





BUCK v. LEACH. 





Supreme Judicial Court of Maine, May, 1879. 


1. When a creditor has been induced by deceit of his 
debtor to accept a part of his debt in full payment, the 
unpaid portion of the sum due is the measure of dam- 
agesin an action on the case for the deceit. 





2. A master of a brig, who had been sailing her on 
shares, represented in a letter to the owners that he was 
indebted, on a settlement of his accounts, to them in a 
large sum named, “besides losing his time ;”’ whereupon 
a claim for a compromise was yielded to: Held, that in 
action by the owners for deceit, a verdict for the owners 
is justified if the representations were proved to have 
been false in fact, known by the defendant to be so, and 
if made with a design to deceive the plaintiffs, provided 
they, acting at the time with due care, were deceived 
and induced to settle as they did, when they otherwise 
would not have done so. 


The defendant sailed upon shares the brig L- 
Warren, belonging to the plaintiffs. He made a 
settlement of the vessel’s accounts at New York, 
bringing himself indebted to the owners in the 
sum of $1,431.36. He thereupon wrote the follow- 
ing letter to John A. Buck, agent of the owners, 
dated January 10, 1875: 

“New York, January 10th, 1875. John A. 
Buck, Esq.: We bave done nothing yet in way of 
charter, haV‘nt even had an offer. We are caulk- 
ing her deck. Mr. Ward said if we didn’t have it 
done they would cut her rate down. We have 
made up the brig’s accounts to the time the cargo 
was discharged here. and it brings me in debt to 
the brig $1,431.16, besides the second mate’s order, 
Mr. Ward paid $249; that is rather hard on me, 
besides losing my time. I think under the cir- 
cumstances, considering how and where I was 
obliged to take the brig on shares, you and the 
rest of the owners ought to compromise the mat- 
ter. Please give this due consideration. * * *” 

Relying upon the representations contained in 
the letter, the plaintiffs were thereby induced to 
compromise and settle their claim upon the de- 
fendant for fifty cents upon the dollar, receiving 
the sum of $715.68, and giving their receipt for 
such sum in full. But the plaintiffs were misled 
by such representations. Sometime after the set- 
tlement the plaintiffs ascertained that instead of 
being the loser represented he had saved up fromm 
his share of the earning the sum of seventeen hun- 
dred dollars, which fact and the state of the cap- 
tain’s private accounts were unknown te the: 
plaintiffs when they settled with the defendant; 
the defendant continued a while in the vessel af- 
ter such settlement; after demand the suit was 
brought. 

The judge presiding instructed the jury that 
they might regard the representations sufficient to 
justify a verdict for the plaintiffs, if proved to 
have been false in fact, and known by the defend- 
ant at the time to be so, and if made with a design 
to deceive the plaintiffs, provided the plaintiffs 
were deceived and induced to settle as they did 
when they otherwise would not have done so, act- 
ing at the time with due and proper care; and 
that the rule of damage would entitle the plaintiffs 
to recover in this form of action the unpaid por- 
tion of their account to the same extent as they 
would have been entitled to collect if the receipt 
had been for the sum actually paid to them instead 
of in full. 

Verdict for plaintiffs; to which rulings the de- 
fendant alleged exceptions. 

H. D. Hadlock, in support of the exceptions, 
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cited Long v. Woodman, 58 Maine, 49; Cooper v. 
Lovering, 106 Mass. 79; Mooney v. Miller, 102 
Mass. 220; Fisher v. Brown, 1 Tyler, 387; People 
v. Clough, 17 Wend. 37; Bishop v. Small, 63 
Maine. 13. 

E. Hale & L. A. Emery, contra. 

Barrows, J.. delivered the opinion of the court: 

The defendant does not complain that the in- 
structions were in any respect erroneous or defec- 
tive, if an action for deceit could under any cir- 
cumstances be maintained on account of sucha 
representation as the defendant made to the plaint- 
iffs, to operate, apparently, on their sympathies 
and generosity, and induce them to discharge the 
‘debt he owed them upon payment of a percentage. 
He claims that his letter to the plaintiffs contains 
only such vague and indefinite appeals to their 
liberality ‘‘as a person desiring to obtain favorable 
consideration in a settlement would be likely to 
make, and so plainly so that a personin the use of 
ordinary care should not be deceived by them.” 
But the instructions require, and the jury must 
have found that the representations were proved 
to have been false in fact and known by the de- 
fendant at the time to be so, and that they were 
made with a design to deceive the plaintiffs, and 
that plaintiffs were thereby deceived, acting at 
the time with due and proper care, and induced to 
settle as they did when they otherwise would not 
have done so. The import of the letter is unmis- 
takable. It amounts to an assertion that upon the 


settlement of the accounts of the plaintiffs’ brig, _ 


which he had been sailing on shares for a year or 
more, the result was that he had lost his time, be- 
sides falling heavily in debt to the plaintiffs. The 
idea evidently intended to be conveyed was that 
ihe had nothing in his hands of the earnings of the 
vessel to meet this indebtedness, and that as they 
shared the chances of profit with him, they ought 
in justice to divide the loss. If the statement was 
true, the appeal was apparently a reasonable one. 
But the jury have found it was not true, and that 
the defendant knew it was not when he made it, 
and made it with a design to deceive the plaintiffs. 

The defendant takes considerable credit to him- 
self that this deception was not accompanied with 
an assertion that he was unable to pay the debt, 
and thereupon contends that the false statement 
did not affect the interest of the plaintiffs, but re- 
lated to his own losses only, and hence can not be 
the foundation of an action if they were foolish 
evough to believe it. Perhaps the nearest ap- 
proach to a legitimate defense is that the fraud 
was one.which ordinary care on the part of the 
plaintiffs might have detected. But the case is 
not before us on a motion to set aside the verdict 
as against evidence; and on that point the jury 
had proper instructions. 

The naked question is whether a false represent- 
ation as to existing facts under the circumstances 
proved is actionable, when parties, in the exercise 
of due care, are deceived by it, and induced, by 
an appeal to their liberality based upon falsehood, 
to surrender their entire claim upon payment of a 
part only. Those who argue that swindling aman 
by an appeal to his benevolence, based upon false 





and fraudulent statements as to matters of fact, is 
not actionable, forget that even a downright gift 
is a contract. We do not think there is any 
essential difference in the actionable quality of 
false and fraudulent representations, whether 
they are made to induce a man to part with 
his property, rights or credits from benevo- 
lence or from self interest. He who acts upon 
the faith of the false statement is just as much de- 
frauded in the one case as in the other. Not that 
every bald lie which a beggar tells at your door, 
and which you accept because too indifferent to 
inquire about or consider it before dismissing him 
with charity, would be a proper foundation for an 
action. But the cheat escapes the punishment he 
deserves in such cases. not because his appeal is to 
the benevolence of the defrauded, but because the 
latter does not use ordinary care to ascertain the 
truth before giving. It is not the innocence of the 
cheat, but the carelessness of the cheated, that de- 
feats the action. That el2ment, as we have seen, 
is out of this case, being disposed of by the ver- 
dict rendered upon testimony not reported. 

We hold that upon common law principles, 
when one exercising ordinary care has been in- 
duced to part with his money or other things of 
value, including choses in action, by false state- 
ments as to matters of fact, made by one who, at 
the time of making, knows them to be false, with 
a design to defraud, he has his remedy against the 
wrong doer, whether the statements are intended 
to move him by appealing to his self interest, his 
benevolence, his fears, or his hopes, for himself or 
others, including the cheat as well as the rest of 
mankind. To hold a man civilly responsible for 
the goods thus wrongfully obtained, it is not ne- 
cessary to inquire whether he has brought himself 
within the scope of penal statutes, which are to be 
strictly construed, or whether he can be allowed 
to escape, as in People v. Clough, 17 Wend. 37, 
the doctrine of which has been doubted. See 
Bigelow’s Overruled Cases, 376. 

The gradual corruption of commercial integrity, 
which more than any other one thing has contrib- 
uted to bring about the stagnation of business of 
which many complain, by inducing a general dis- 
trust and want of confidence in the results of bus- 
iness enterprise, can not serve as an excuse to one 
who, like the defendant. was acting in a fiduciary 
capacity towards the plaintiffs, for making false 
statements as to the condition of their business, 
to secure an advantage for himself in the settle- 
ment. The frequency of false representations by 
debtors to secure compromises of their debts on 
favorable terms is no defense. 

In Denny vy. Gilman, 26 Me. 149, where the al- 
leged false representations related to the ability of 
the debtors to meet their payments, the case was 
held not cognizable in equity because there was a 
perfect remedy at law; and it was incidentally 
held that a statement might be literally true and 
yet be of such a character that those making it 
might know that it would convey a false idea to’ 
the party to whom it was made, and if they did 
know it and made it with an intention to deceive 
and induce those to whom it was made to give up 
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a portion of their claim, and the statement did 
deceive, and the party was defrauded thereby, 
the literal truth of the statement furnishes no ex- 
cuse. But in the case before us it is only by 
omitting essential parts of the defendant’s state- 
ment that it can be made toappear even literally 
true. 

The rule for assessing damages was correct, for 
the same reason that was given in Stephenson v. 
Thayer, 63 Me. 147. If the business is finally closed 
upon worse terms for the defendant than he might 
have secured by a truthful statement, it is due to 
his own wrongful act. 

Exceptions overruled. 

APPLETON, C. J., WALTON, DANFORTH, PE- 
TERS and LIBBEY, JJ., concurring. 





CRIMINAL LAW—TWO PUNISHMENTS FOR 
SAME OFFENSE. 


WRAGG v. PENN TOWNSHIP. 


Supreme Court of Illinois. 
[Filed at Ottawa, November, 1879. ] 


1. Itis within the power of a legislature to make the 
same act punishable in two ways— by indictment un- 
der the State law or by suit in the name of a township 
to recover a penalty. A conviction or acquittal in such 
case under either statute would be no bar to a conviction 
under the other. 


2. The provisions of sec. 221 of the criminal Code (ch. 
38, Rev. Stats. of 1874), which make the obstruction of a 
highway a public nuisance punishable by indictment, 
are not inconsistent with and do not repeal the provi- 
sions of sec. 58 of ch. 121 (Rev. Stats. of 1874), making the 
same act punishable by suit in the name of a township 
to enforce a penalty. 


Appeal from Stark County. 

DIcKEY, J., delivered the opinion of the court: 

This action was originally brought before a 
justice of the peace by the Town of Penn, in Stark 
County, against Samuel Wragg and Edwin Holmes 
to recover a penalty for the obstruction of a public 
highway, and was taken by appeal to the circuit 
court of that county. Judgment was rendered by 
the court against the defendants to reverse which 
an appeal was taken to this court. 

The penalty is sought to be recovered under 
sec. 58, chap. 121 of Revised Statutes of 1874. 

* * * * * *” * *” * * * * * 

The appellants contend that section 58, of chap- 
ter 121, under which the suit is brought has been 
repealed by section 221 of the criminal code, (chap. 
38, Rev. Stat. of 1874) which was subsequently 
enacted, and which provides that it is a public 
nuisance to obstruct or encroach upon public 
highways, private ways, streets, alleys, common 
landing places and ways to burying places. Sec- 
tion 222 of the same chapter provides that ‘*who- 
ever causes, erects or continues any such nuisance 
shall for the first offense be fined not exceeding 
$100, and for a subsequent offense shall be fined in 
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a like amount and confined in the county jail not 
exceeding three months. Every such nuisance, 
when a conviction therefor is had ina court of 
record, may, by order of the court before which 
the conviction is had, be abated by the sheriff or 
other proper officer, at the expense of the defend- 
ant; and it shall be no defense to any proceeding 
under this section that the nuisance is erected or 
continued by virtue or permission of any law of 
the State.”’ 

The act of obstructing a highway is declared by 
the criminal code to be a nuisance, punishable by 
indictment, and the same act, under section 58 of 
chapter 121, is made punishable by suit in the 
name of the town to recover a penalty. The two 
statutes apply to the same act, and affix different 
penalties and provide different modes of procedure 
for the punishment of their violation. 

The appellants contend that inasmuch as the 
act prohibited in each statute is the same, the 
offense is single, and only one penalty or punish- 
ment can be attached to one offense, and that the 
act declaring the obstruction of a highway a 
nuisance punishable by indictment having been 
enacted after the one which made the obstruction 
of a highway punishable by suit to recover a pen- 
alty, the former law has been repealed by impli- 
cation, as being repugnant to and inconsistent 
with the last expression of the law making power. 

Repeals by implication are not favored by the 
courts, and unless the two statutes can not be re- 
conciled they must be allowed to stand. The ques- 
tion presented for decision is not free from diffi- 
culty. The theory of appellant’s counsel is that a 
criminal act is necessarily but one offense, and 
may be punished in one way only, and that the 
party can not twice be put in jeopardy tor the 
same act. But thisis clearly not the law. In the 
sase of Fox v. State, 5 How. 432, the Supreme 
States held that passing a 
counterfeit coin, which was punishable under 
Federal law, might also be punished by the State 
as a crime; that the same act was an offense 
against the Federal government and against the 
State government and that the State law prescrib- 
ing a punishment for the crime was not repugnant. 
to the Constitution, and that although the party 
might be convicted for violating both statutes, 
still he would not be twice put in jeopardy for the 
same offense. Mr. Justice McLean, in delivering 
a dissenting opinion, used the following language : 
‘‘Nothing can be more repugnant or contradictory 
than two punishments for the same act. It would 
bea mockery of justice, and a reproach to civiliza- 
tion.”’ But he stood alone in his dissent from the 
opinion of the court. The doctrine was afterward 
held sound in the case of Moore v. People, 14 How. 
13. In delivering the opinion in this last men- 
tioned case, Mr. Justice Grier says: **An offense 
in its legal siguification means the transgression 
of a law. A man may be compelled to make 
reparation in damages to the injured party, and be 
liable also to punishment for a breach of the 
peace in consequence of the same act, and may be 
said in common parlance to be twice punished for 
the same offence. Every citizen of the United 
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‘States is also a citizen of a State or Territory. He 
may be said to owe allegiance to two sovereigns, 
‘and may be liable to punishment for an infraction 
of the laws of either. Tho same act may be an of- 
fense or transgression of the laws of both. * * 
‘That either or both may (if they see fit) pun- 
ish such an offender can not be doubted. Yet 
it can not be truly averred that the offender has 
been twice punished for the same offense; but 
only that by one act he has committed two of- 
enses, for each of which he is justly pun- 
ished. He could not plead the punishment by one 
iin bar to a conviction by the other.’’ And this is 
‘the settled law as laid down by the Supreme Court 
of the United States. 

The rule prevails when the act is punished in 

two or more ways by the same sovereign. An 
assault committed in the presence of a court may 
‘be punished in two ways—first for contempt of 
the court, and again in a criminal prosecution for 
the assault. In Freeland v. People, 16 Ill. 383, 
this court say: “It is not enough that the act 
is the same, for by the same act the party may 
commit several offenses in law. In the same act 
of feloniously taking a quantity of goous the 
party may in law be guilty of as many crimes as 
there are separate owners of the goods stolen, and 
may be punished as for so many distinct lar- 
cenies.”? In Gardner v. People, 20 Ill. 434, this 
court say: ‘*An act may, at the same time, be an 
offense against the United States government and 
also against a State government. The same act 
may also constitute several crimes or misde- 
meanors and the trial and punishment for one 
will be no bar toa prosecution of another grow- 
ing out of the same act.” 

The question in this State has frequently arisen 
in prosecutions under the ordinances of cities and 
under the general criminal law of the State. both 
of which in some instances prohibit and punish 
the same act. ‘The general law and the ordinance 
are in effect both acts of the legislature. City 
ordinances passed under the delegated power 
conferred in the city charter have the force as to 
persons bound thereby, of laws passed by the 
legislature of the State, ‘“‘A city council is a 
minature general assembly, and their authorized 
ordinances have the force of laws passed by the 
legislature of the State.”’ Taylor v. Carondelet, 
22 Mo. 105. The legislative power of cities is but 
a part of the legislative power of the State; and 
whatever law the legislature may enact through 
the intervention or agency of a municipal corpo- 
ration, it can enact by itself, without such inter- 
vention. The legislature can not authorize a city 
to declare an act a crime, which the legislature is 
prohibited from declaring a crime. And if the 
legislature has power to make an act punishable 
in one way under the general laws of the State, 
‘and the same act also punishable in a different 
way under the authorized ordinance of a muni- 
-cipxl eerporation, the legislature may, if such is 
its intent, make the same act punishable in differ- 
ent ways under general laws of the State. 

There does not appear to be any prohibition on 
the power of the legislature to declare that the 





commission of a particular act shall constitute two 
or more offenses, each of a different grade of 
criminality, and punishable in a different manner. 
The question most frequently raised is whether 
the legislature intended to make an act a double 
offense, and not as to the existence of the power. 
Cooley on Const. Lim. 199, avers that the same 
act may constitute an offense both against the 
State and the municipal corporation, and both 
may punish it without violation of any constitu- 
tional principle. Grant on Corporations, 82, states 
that the same rule prevails in England. Bishop 
on Statutory Crimes, book 1, chap. 11, section 23, 
lays down the rule thus: “If the statute so au- 
thorizes, it is not apparent why a city corporation 
may not impose a special penalty for an act done 
against it, while the State imposes also a penalty 
for the same act done against the State.” 

The decisions on this subject by the courts of 
the several States are apparently in hupeless con- 
flict with each other. Dillon on Municipal Cor- 
porations, section 301, says: **Hence the same 
act comes to be forbidden by general statute and 
by the ordinance of a municipal corporation, each 
providing a separate and different punishment. 
* * * * Bunt can the same act be twice pun- 
ished, once under the ordinance and once under 
the statute? The cases on this subject can not be 
reconciled. Some hold that the same act may be 
a double offense, one against the State and one 
against the corporation. Others regard the same 
act as constituting a single offense, and hold that 
it can be punished but once, and may be thus 
punished by whichever party first acquires juris- 
diction.” In Géorgia and Louisiana it is held 
that a municipal corporation has no power to 
enact an ordinance touching an offense punish- 
able under the general law of the State. Mayor 
of Savannah v, Hussey, 21 Ga. 80. In Rice v. 
State, 3 Kas. 141, the court say: ‘It is not neces- 
sary in this case to decide whether both the State 
and the city can punish for the same act; but we 
have no doubt that the one which shall first obtain 
jurisdiction of the person of the accused may 
punish to the extent of its power.”” In Missouri 
the rule is clearly announced that the same act 
can be punished but once, and that a conviction 
under a city ordinance may be pleaded in bar to 
an indictment under the State law. State v. 
Cowan, 29 Mo. 330. In Alabama the rnle is the 
other way, and it is held that the same act may 
punished under a city ordinance and at the same 
time under the general law. Mayor of Mobile v. 
Allaire, 14 Ala. 400. In Indiana the rule used 
to be the same as it is nowin Missouri, but in 
Ambrose vy. State, 6 Ind. 351, it was modified and 


-the court there held that a single act might con- 


stitute two offenses—one against the State and 
one against the municipal government. And in 
Waldo vy. Wallace 12 Ind. 582, it was held, ‘“‘that 
each might punish in its own mode, by its own 
officers, the same act as an offense against each.” 

In Illinois this court, in the case of Bennett v. 
People, 30 Ill. 389, held that the legislature might 
grant to a municipal corporation the exclusive 
authority of regulating the sale of liquors within 
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its limits, and that when such municipality had 
exercised such authority by passing restraining 
and regulating ordinances, a person could not be 
convicted under an indictment for violating the 
State law on that subject, but was amenable only 
to the ordinances. The case of Gardner v. People, 
20 Ill. 430 was an indictment under the State law 
for selling liquor without a license, and it was ar- 
gued that because the legislature had conferred 
upon the City of Monmouth power to license, 
regulate and prohibit the sale of liquors in the 
city limits, the State law on that subject was 
repealed by implication. But the court held that 
the power conferred upon the city was not exclu- 
sive, and that the legislature did not, by merely 
giving the city the right to act, repeal the general 
law of the State on the subject; and the court ex- 
pressly declined to decide whether the law and the 
ordinance could both be enforced by a punish- 
ment under each. In the case of Berry v. People, 
36 Ill. 423, this court went further and held that 
where the charter of the City of Belleville con- 
ferred authority, but not exclusive authority, on 

. the city to suppress or restrain gambling, the city 
ordinance passed on that subject and the State 
laws were concurrent, and that a judgment recov- 
ered under the ordinance would bar a recovery by 
the State for the same cause. But later, in the 
case of Fant v. People, 45 Ill. 259, the court re- 
cedes from the position assumed in Berry v. Peo- 
ple, and expressly declines to decide that the 
jurisdiction is concurre.t, and whether both the 
ordinance and the State law can be enforced to- 
gether. ‘‘Even if the jurisdiction should be held 
to be concurrent and that the exercise of the 
power by the city was cumulative, the State first 
acquired jurisdiction and there being no pretense 
that plaintiff in error had been proceeded against 
under the city ordinance it can therefore be no 
defense that he had been liable to prosecution 
under the ordinance. Had he been convicted un- 
der the ordinance for this offense then a very differ- 
ent question would have been presented. But that 
question is not now before us for determination, 
and we deem it unnecessary to discuss it.’’ The 
court in that ease left the question in about the 
attitude in which it was placed by Gardner y. 
People, 20 Ill. 430, and it can not be said that the 
law is settled by this court, for the fair construc- 
tion of the opinionin Fant v. People is that a city 
ordinance on the same subject as a general law, 
both imposing penalties tor the same act, neither 
repeals the law nor is it repugnant thereto; but 
that the ordinance and the law are either separate 
provisions both capable of being enforced, or 
concurrent remedies only one of which may 
may be enforced; and the court fails to determine 
whether they are separate or concurrent. 

We think there is no doubt but that it is within 
the power of the legislature to create two or more 
offences which may be committed by a single act, 
each of which is punishable by itself. A convic- 
tion or acquittal in such case under either statute 
would be no bar to a conviction under the other, 
for the accused would not be twice in jeopardy for 
one offense, but only once in jeopardy for each 





offense. Assuming the power of the legislature 
to be as above stated, in what light do the two 
sections under consideration stand to each other? 
Section 58, chapter 121, Rev. Stat. of 1874. was 
intended to furnish to every town of the State a 
remedy for obstructing the highways in the town. 
It is a matter of importance to the town to have 
its highways free from obstructions, and a damage 
to it and its inhabitants in case its highways are 
obstructed, entailing upon the town expense and 
inconvenience. But the town and its inhabitants 
are not alone interested in its highways. The 
people of the State are also interested in the high- 
ways, although that interest is rot of a directly 
pecuniary character. Can it be said that the 
legislature may not protect the rights of the pub- 
lic in the highways of the State by punishing in- 
fringements of those rights by individuals without 
repealing the remedy for the injury sustained by 
the town in which the act is committed? 

The laws as they stand give to the town a right 
of action to recover by suit a penalty or fine in the 
nature of compensation for an obstruction of a 
highway in the town, the penalty when collected 
to be expended upon the roads and bridges in the 
town where the offense was committed; and for 
an obstruction of a highway an indictment for a 
nuisance may be had to punish the injury to the 
State and the public at large by fine for the first 
offense and for subsequent offenses by fine and 
imprisonment. The two laws are passed in fact 
upon different subjects and distinct injuries; one 
is intended to deal with the consequences of the 
act upon the town, and the other with the conse- 
quences of the same act upon the State. The injury 
is double, and the punishment may be double. 
There is no repugnance or inconsistency between 
the two provisions, and in our opinion both may 
stand and be enforced independently and without 
interference with each other. 

For the reasons above stated we hold that the 
action was properly brought under section 58 of 
chapter 121, Rev. Stat. of 1874, and that the mo- 
tion to dismiss for want of jurisdiction was prop- 
erly denied. 

(The remainder of the opinion being on a minor 
point is omitted. ] 


NoTE—State v. Hattabough, 9 Cent. L. J. 87; 9 
Cent. L. J. 117, 396; 8 Cent. L. J. 23, 102, 234; State 
v. Der Graffenried, 7 Cent. L. J. 7; 7 Cent. L. J. 379; 
6 Cent. L. J. 217, 221, 478; 5 Cent. L. J. 4380: 4 Cent. 
L. J. 144; 2 Cent.L. J. 288; Wemys v. Hopkins, 2 
Cent. L. J. 509. 





DECEDENTS’ ESTATES — LIABILITY FOR 


JOINT DEBTS—SURETYSHIP. 





HUDELSON v. ARMSTRONG. 





{Supreme Court of Indiana, January, 1880. 


1. The estate ofa deceased joint debtor is not liable be- 
yond what is provided by the statute. The statute of In- 
diana makes the estate of such a deceased debtor liable 
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for a proportional part of the debt, except when the re- 
lation of principal and surety exists. If the decedent 
was a surety his estate is not liable at all, but if he was 
a principal his estate is liable for the whole debt. 


2. This rule applies to actions brought against the ad- 
ministrator of a deceased, and the surviving joint debt- 
or, as well as to claims filed against the decedent’s es- 
tate. Myers v. State, 47 Ind. 293, criticised. 

3. Where a note on its face does not disclose the rela- 
tionship of principal and surety between the makers, it 
is competent to prove by parol that such relationship 
existed, and thatthe payees of the note had notice of 
the fact; but an answer of suretyship which does not al- 
lege such notice is bad. 


WORDEN, J., delivered the opinion of the court: 

The appellants sued the appellees and Willis 
Armstrong on the following note: 
$*$3,399.08. MARSH CREEK, Nov. 11, 1873. 

Three years after date we promise to pay to 
the order of W. H. & J. F. Hudelson, administra- 
tors of the estate of Samuel] Hudelson, deceased, 
the sum of $3,399.08, with five per cent. attorneys 
fees if suit be instituted on this note, value re- 
ceived, without any relief from valuation or ap- 
praisement laws, with interest at the rate of ten 
per cent. per annum from date. The drawers and 
indorsers severally waive presentment for pay- 
ment, protest and notice of protest and nonpay- 
ment of this note. Interest to be paid yearly. 

(Signed.) WILLIS ARMSTRONG, 
W.S. ARMSTRONG.”’ 

Willis Armstrong made default and judgment 
was taken against him accordingly. 

The appellees, the administrators of the estate 
of William S. Armstrong, pleaded as follows: 
‘The said defendants, for their further and sepa- 
rate answer herein, say that the said William S. 
Armstrong executed the note sued on herein 
jointly with the said Willis Armstrong as his 
surety, and for no other consideration whatever; 
that the said Willis received the entire considera- 
tion of said note; that said William S. Armstrong 
died leaving his co-maker surviving him. 
Wherefore,”’ etc. The plaintifts filed a demurrer 
to this paragraph of answer for want of sufficient 
facts, but it was overruled and exception taken. 
Such further proceedings were had as that judg- 
ment was rendered for the appellees herein. 

The only question involved in the case is 
whether the court erred in overruling the demur- 
rer to the paragraph of answers above set out. 

There can be no doubt that at common-law, 
upon the death of one of a number of joint, and 
not joint and several obligors or promissors, his 
estate is entirely discharged from the obligation. 
United States v. Price, 9 How. 83; Pickersgill v. 
Lahens, 15 Wall. 140; Getty v. Binsse, 49 N. Y. 
385; Wood v. Fisk, 63 N. Y. 245; Risley v. Brown, 
67 N. Y. 160. The survivors alone can be sued. 

There may be cases in which a court of equity 
will hold the personal representatives of the de- 
ceased joint contractor liable. 1 Story Eq. §§ 
162-3-4. What was said by this court with refer- 
ence to such liability in the cases of Weyer v. 
Thornburgh, 15 Ind. 124, and Kimball v. Whitney, 
Id. 280, must be understood as having reference 
to partnership debtors (as is shown by the first 





mentioned of these cases), whose obligations are 
said to be considered in equity both joint and 
several. But the authorities above cited clearly 
establish the proposition that where the deceased 
joint contractor was the surety of the survivor his 
personal representatives can not be held liable for 
the debt, either at law orin equity. See, also, 
Brandt on Suretyship, § 117. Our statute has, 
however, to some extent changed the common 
law rule on this subject. It is provided that 
‘twhere two or more persons are bound in any 
joint contract, or in a judgment founded thereon, 
and either of them shall die, the proportionable 
part of such contract may be allowed against his 
estate, except where the relation of principal and 
surety exists, and in that case, if the decedent be 
the principal, the whole of such contract shall be 
allowed against such estate.” 2 R.-S. 1876, p. 
518, § 70. 

Itis thus seen that, save in some exceptional 
cases, in which a court of equity will, perhaps, 
hold the estate ,of a deceased joint contractor 
liable for the debt, such estate is not liable at all 
beyond what is provided for by the statute. The’ 
statute makes the estate of the deceased joint 
debtor liable for a proportional part of the debt, 
except where the relation of principal and surety 
existed ; and if the decedent was a surety his estate 
is not made liable at all; but if the decedent was 
the principal his estate is made liable for the whole 
debt. The statute measures the liability of the estate 
of the deceased joint contractor; for without it such 
estate would not be, as arule, liable atall. And 
it seems to us that the statute measures the liabil- 
ity of such estate, whether the claim be filed 
against the estate alone, or an action he brought 
against the administrator of the deceased, and the 
surviving joint contractor. 

We are of opinion, therefore, that this court fell 
into an error in the case of Meyers v. State, 47 
Ind. 293, in holding that section seventy of the 
statute above quoted did not apply to actions 
brought against the administrator of deceased, 
and the surviving joint contractor, and that in 
such case judgment might be rendered against the 
administrator for the full amount of the claim. In 
whichever way the claim is sought to be enforced 
the statute determines the amount for which the 
estate may be held liable. Without the statute, 
as has already been said, the estate would not, as 
arule, be liable at all. From what has already 
been said it is apparent, viewing the makers of the 
note as principals, that the representatives of the 
decedent would be liable by virtue of the statute 
for one half the amount due, that beingthe pro- 
portional amount in this case, there being two 
contractors. 

But the paragraph of answer in question sets up 
that the decedent was a surety upon the note. If 
this answer is well pleaded in all respects it bars 
the accion against the appellant, and the demurr- 
er to it was correctly overruled; for the statute 
does not make the estates of deceased sureties 
liable at all upon joint contracts. The note set 
out does not show that the deceased maker was a 
surety. On the face of the note both makers ap- 
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pear to be principals. The payees have a right to 
regard both makers as principals unless they had 
notice of the relationof principal and surety be- 
tween them. While the note onits face does not 
disclose the alleged relationship between the 
makers it is competent to allege and prove by 
parol that such relationship existed, and that the 
payees had notice of that fact at the time they 
took the note; but without such notice to the payees 
they have a right to treat the makers both as 
principals. Brandt on Suretyship, §17; Davenport 
v. Kink, 63 Ind. 64; McCloskey v. Indianapolis 
Manfg. Co. (Nov. 12, 1879,) The paragraph in 
question was bad for not averring notice to the 
plaintiffs of the relation of principal and surety 
between the makers as alleged. 

The judgment below is reversed as against ap- 
pellants, with costs, and the cause remanded for 
further proceedings in accordance with this 
opinion. 


Note. — The following elaborate opinion on the 
question discussed in the principal case, was delivered 
in the Circuit-Court of Gibson County, Indiana, at 
the January Term, 1879, and is appended herewith at 
the request of a number of our subscribers. 

REDMAN vy. WASSON. 

WILBORN, J: 

This action was commenced in the usual way; the 
complaint was filed in the clerk’s office and a summons 
issued and served upon the defendants. The suit is 
upon the joint note of the defendant, James L. Was- 
son, and the decedent, Newton A. Wasson. The 
complaint avers the death of Newton A. Wasson and 
asks for an allowance against his estate. The answer 
of the defendant, Thomas Marvel, as administrator of 
the estate, avers in substance that the decedent exe- 
cuted the note jointly with the defendant, James L. 
Wasson; that the said James L. Wasson was the prin- 
cipal therein, and received all the consideration there- 
for, and that the said decedent was only surety there- 
on. Demurrer by plaintiff to the answer, for the 
reason that the same does not state facts sufficient to 
constitute a defense to the plaintiff’s cause of action. 

The case presented by the pleadings is this: Is the 
estate of a deceased surety liable in a joint action 
along with the surviving principal, to the payee of 
such not? If the estate of the decedent was not dis- 
charged from liability upon the note by reason of his 
death, both at law and in equity, then it is clear that 
under the code of this State, as construed by the Su- 
preme Court, the administrator of the decedent may 
be joined with the survivor, and an allowance made 
against the estate in one and the same action. 

The authorities are not uniform upon this subject. 
Many of them are to the effect that where one of the 
makers of a joint contract, who has received a benefit 
from the transaction, dies, his administrator can not 
be joined in a suit against the survivor. Bliss, Code 
Pleading, sec. 107 and note. But in Indiana the rule 
is settled otherwise. Braxton yv. State, 24 Ind. 82; 
Meyers v. State,47 Ind. 293, and Weyerv. Thornburg, 
15 Ind. 124. It was claimed by the plaintiff in oral 
argument, that the last mentioned authorities are de- 
cisive of the real question involved in this case. I do 
not so understand them. In each of the cases of 
Braxton vy. State and Weyer v. Thornburgh, supra, 
the decedent was a principal debtor in the contract, 
and in the case of Meyers y. State, supra, the bond 
was joint and several, both in fact and in law. 2 Da- 
vis’ Statutes, p. 500, sec. 19. So that in none of these 





cases was the principle involved here either discussed 
by the court or decided. According to the facts stated 
in Braxton vy. State and Weyer vy. Thornburgh, while 
the decedents were not liable at common law, yet, 
they having received a benefit from the contract and 
though the contract was joint ir form, equity will hold 
it to have been so drawn by mistake, will treat it as 
joint and several and give relief aecordingly. Bliss, 
Code Pleading, sec. 105. There was then nothing 
before the court in either of the cases cited, except a 
question of practice. Equity fixed the liability in two 
of the cases, and the statute and the form of the bond 
in the other. It was not a question as to whether the 
estates of the deceased makers were discharged or 
not, but simply one of practice, whether the personal 
representatives could be joined with the survivors. 

In this case the decedent signed a joint contract and 
incurred a joint liability, andnoother. The pleadings 
admit that he was a surety and received no benefit 
from the contract. There are many well considered 
cases to the effect that by the death of a surety, when 
he is bound only by a joint contract, his estate is abso- 
lutely discharged from liability, both at law and in 
equity. In a case involving this principle, Mr. Justice 
Grier, in 9 How. 90, says: ‘* The obligation of a 
surety arises only from positive contract. This con- 
tract is construed strictly, both at law and in equity, 
and the liability of the surety can not be extended by 
implication beyond the terms of his contract. If he 
contract jointly with his principal it is legal conse- 
quence, known to all the parties, that his estate will 
be discharged in case he should die before his princi- 
pal. * * * * And equity will not interfere to 
charge his estate, on the ground that such discharge 
arises from the mere technicalities of the law.’’ See 
also, to the same effect, Getty v. Binsse, 49 N. Y. 385; 
63 N. Y. 245; 67 N. Y. 160; 15 Wall. 140; 2 Wall. 234; 8 
Wheat. 212-213; Story’s Eq. secs. 162-164. Brandt on 
Suretyship, see. 117, says: ‘*When the surety in a 
joint obligation dies, there is no remedy at law on the 
obligation against his estate, and in the absence of 
fraud or mistake equity will not charge his estate with 
the payment of such obligation. Where an obligation 
is joint, and all the obligors participated in the con- 
sideration, or there is any previous equity which im- 
poses a moral obligation to pay on all the obligors, 
there a court of equity will enforce the obligation 
against the estate of the deceased obligor, because the 
reasonable presumption is that the parties intended 
the obligation to be joint and several, but through 
fraud or mistake it was made joint only. But this 
presumption is never indulged in the case of a mere 
surety, whose duty is measured alone by the legal 
force of the bond, and who is under no moral obliga- 
tion whatever to pay the obligee, independent of his 
covenant, and consequently there is nothing on which 
to found an equity for the interposition of a court of 
chancery.’’ See the remainder of the section and the 
authorities there cited.- There are many other cases 
deciding the same principle. I shall not refer to them 
here, for1 believe it is substantially conceded by the 
plaintiff’s counsel, that this was the rule at common 
law and in equity, and that the law is with the defend- 
ant, unless the rule has been changed by statute in 
this State. 

It is claimed on behalf of the plaintiff that, accord- 
ing to section 783 of the code (2 Davis’ Statutes, 309), 
the cause of action which the plaintiff had against 
Newton A. Wasson in his life time, upon his death 
surviyed and may be brought against his administra- 
tor. The section is as follows: ‘* All other causes of 
action survive, and may be brought by or against the 
representatives of the deceased party, except actions 

or promises to marry.’’ It is urged on behalf of the 
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‘defendant, that this section, when construed in con- 
nection with sections 782 and 784, was only intended 
to embrace that class of aetions that died with the 
person, according to the common law rules. 

Upon an examination of the legislation of the 
State in regard to the subjeet of joint estates, 
‘and joint contracts, it will be seen that as early 
as the year 1817, joint estates were made common, 
and that the representatives of a joint obligor was 
charged by virtue of the joint contract, Statutes 
of 1838, p. 357. The case of Ransom y. Pomeroy 
Admr., 5 Blk. 383, was determined according to this 
statute. This act was perhaps never repealed until 
the general repealing act of 1852 (1 Davis’ Statutes, 
768), though to proceed severally against joint con- 
tractors and the representatives of a deceased obligor 
was reenacted in the statutes of 1843. See Rev. 
Statutes, 1843, sec. 31, p. 675, and sec. 467, p. 573. 
The intent of the legislature of the State to break 
down and abolish the technical rules of the common 
law in regard to joint contracts and joint estates’, was 
clear until the general revision of 1852. There are no 
provisions found in any of the legislation since 1852, 
similar to those above referred to that existed prior to 
that time. On the contrary, the right to create joint 
‘estates is expressly recognized by sec. 7, 1 Davis’ 
Statutes, p. 363, and the common law of England is 
declared to be the law of this State, when not in con- 
flict with the legislation of the State. 1 Davis’ Stat- 
utes, 605. 

In the well considered case of Erwin y. Scotten, 
40 Ind. 389, Buskirk, J., says: ‘‘In our opinion the 
code has not changed the principles of the common 
law, as applicable to joint obligations, but has pro- 
vided a new and more eflicient remedy against those 
who were not originally summoned. * * * * The 
release of one joint obligor is a release of all the other 
joint obligors.’’ Again he says: ‘‘There can be but 
one judgment rendered ona joint obligation. The 
joint obligation can not be changed into a several ob- 
ligation. * * * * The makers of a joint note are 
jointly liable, but their joint liability can not be con- 
verted into a several liability. as would be the case if 
separate judgments could be rendered on a joint 
note.’’ Now if the joint liability can not be con- 
verted intoa several liability, and if a joint action 
only can be maintained against the joint makers of a 
note, then it seems to me that the plaintiff in this 
action never had any cause of action against Newton 
A. Wasson alone which could survive, even conceding 
that section 783 before cited applies to contracts. He 
had a joint cause of action against Newton A. Wasson 
and the defendant, James L. Wasson, which cause of 
action upon the death of Newton can be prosecuted 
against the survivor, James L. Wasson only. If the 
estate of the decedent was liable in equity, then under 
‘the provisions of section one of the code, that equitable 
liability might be determined in this action. But I 
think the authorities already eited upon that point 
conclusive, and establish the proposition that the 
estate of the decedent, if in fact he was only surety, 
is absolutely discharged, both at law and in equity. 
**The abolition of the distinction between actions at 
-law and suits in equity, does not entitle a party to re- 
cover inacase where before such abolition he could 
not have recovered either at law or in equity.’ 
Woodford v. Leavenworth, Admr., 14 Ind. 311. Judge 
Bliss, at section 106, in his work on Code Pleading, 
‘says: ‘*Whether, then, in a joint obligation, or in 
one made joint in effect by statute, the personal repre- 
sentatives of a deceased joint obligor could be united 
as a defendants with the survivors should, upon prin- 
ciple, depends upon the law of liability. * * * * 
.As to the obligations of trustees as such, they are 





joint in fact and the demand is only against the 
living.’’ So, in case of a surety, one who has re- 
ceived no benefit whatever from the contract, the ob- 
ligation exists only by virtue of the covenant; its ex- 
tent can be measured only by the words in which it is 
conceived; there being no several liability, either at 
law or in equity, it would seem that the demand as in 
case of trustees, was only against the living. 

I do not think that section 783, supra, of the code, 
can be construed into creating a cause of action that 
did not exist, either at law or in equity, prior to the 
adoption of the code. As before stated it seems to be 
well settled that the plaintiff had no several cause of 
action against the deceased in his life time, and‘he has 
no equitable cause of action against his estate since 
his death. To give the section the construction 
claimed for it by the plaintiff, would thereby create 
a cause of action that had no existence either in law or 
equity before its adoption. This does not seem to 
have been the intent of the code. The intent, so far 
as appears from the title, appears to have been for the 
purpose of regulating the practice and pleading in 
courts, and to provide for the administration of justice 
as to causes of action that existed or might thereafter 
exist either at law or in equity. The title is as fol- 
lows: ‘‘An act to revise, simplify and abridge the 
rules, practice, pleadings and forms in civil cases in 
the courts of this State, to abolish distinct forms of 
action at law, and to provide for the administration of 
justice in a uniform mode of pleading and practice, 
without distinction between law and equity.’’ It will 
be seen that there is nothing said in the title of the act 
about creating any new cause of action. If the legis- 
lature had provided that causes of action that were 
heretofore joint, should be several or joint and several, 
then the cause of action would survive and might be 
brought against the representatives of the deceased 
party. But as Judge Buskirk correctly states, there 
has been no change of the common law rule upon this 
subject. The common law is in force in this State 
where there is no legislation to the contrary. The 
estate of the decedent under the rules of the common 
law would have been discharged from liability upon 
his death. If he ‘were a surety only upon the joint 
contract his estate would never have been liable in 
equity, unless there was proof of a mistake as to the 
manner of drawing the instrument so that it could be 
reformed and made several. And there being no 
legislation in this State providing that joint contracts 
shall be several, or that a joint cause of action shall 
survive against the deceased surety, I think itereasona- 
bly clear that upon the death of the decedent, Newton 
A. Wasson, his estate was discharged from liability, 
and that the demurrer to the answer is not well taken. 

Upon examination of the legislation of other States it 
will be found that in Ohio, Missouri, Iowa, and perhaps 
some other States, joint contracts have been made sevy- 
eral by express legislative enactment, and the obligee 
permitted to prosecute his cause of action severally 
against the obligors or the representatives of 
the deceased obliger, yet in each State there 
is an independent provision as to the causes 
of action that survive. In Iowa the _ pro- 
vision is as follows: ‘*All causes vf action shall sur- 
vive and may be brought, notwithstanding the death 
of the person entitled or liable to the same.’’ Code, 
1878; $2525. The provisions of § 2525 of the Iowa 
code are certainly as broad and comprehensive as those 
of §783, supra, and yet the legislation of that State 
proceeds upon the theory that in order to create a 
cause of action against the estate of a deceased joint 
contractor, it was necessary to sever the joint nature 
of the contract and then provide that the cause of action 
should survive. 
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That a cause of action in this State may be brought 
against the survivor and the personal representatives 
-of the deceased joint obligor, where both the survivor 
-and the decedent were principals in the joint contract, 
I have no doubt; but the right exists, I think, only by 
virtue of sections one and eighteen of the code, and not 
-by virtue of § 783. And such seems to have been the 
opinion in the case of Braxton vy. State, 25 Ind. 82. 
The argument of the court in that case is cited with 
approval by Mr. Pomeroy in his work on Remedies 
and Remedial Rights, (see § 303, and note) and the 
opinion pronounced an able and instructive decision, 
as to the true intent and meaning of the code. 

The estate of a joint contractor was not liable under 
the rules of the common law, but in equity his estate 
was liable if he received any benefit from the contract, 
and the code (§1), having abolished the distine- 
tion between law and equity, we proceed now against 
the survivor and the representative of the decedent in 
one and the same action, because there was a right in 
equity to hold the estate of the decedent responsible. 

If it were true that § 783, supra, created a right or 
cause of action that did not exist either at law or in 
equity, then in case of joint obligees in a joint obliga- 
tion, the personal representatives of the deceased joint 
obligee would be proper and necessary party plaintiffs, 
for the language of the section is: ‘‘all other causes of 
action survive and may be brought by or against the 
representatives, etc.’’ I think the general under- 
standing has always been among lawyers, that upon 
‘the death of one of the joint obligees the action must then 
‘be brought by the survivor, that there was no several 
cause of action after the death to be prosecuted by the 


survivor and the representatives of the deceased. At 


§ 226 of Pomeroy on Remedies and Remedial Rights, 

the writer in discusssing this question says: ‘‘The 
-ancient rule requiring all the joint obligees to 
‘unite in action brought upon their contract, has not 
been abrogated, and only modified perhaps in the 
single particular of permitting parties to be made de- 
fendants who refuse to join as plaintiffs. * * * In 
actions ex contractu, all persons having a joint inter- 
est must be made plaintiffs, and, when one of them 
dies, the action must be brought or must proceed in 
the name of the survivors; the personal representatives 
of the deceased obligeé or promisee can not be joined 
-as co-plaintiffs.’’ 

As before stated, this is a joint action against the 
survivor, James L. Wasson and the administrator of 
the estate of Newton A. Wasson, commenced in the 
usual way by complaint and summons. Ifthe plaintiff 
‘has judgment in this action against the estate of the de- 
-cedent, it must be upon the joint contract and for the full 
amount shown to be due; hence, whether the plaintiff 
‘can under section seventy of the act in relation to de- 
cedent’s estates (2 Davis Stat. 518), file his claim in the 
‘clerk’s office, and have a proportional part of the 
amount unpaid allowed asa claim against the estate 
-of the decedent, is a question not now presented, and 
I make no suggestions as to the proper construction of 
that section. It has been repeatedly held that the 
‘section has noapplication, when the representatives of 
‘the deceased joint obligor is sued along with the sur- 
vivor. Meyers vy. State, 47 Ind. 293. 
The matter set up in the answer, if true, constitutes 

‘a good defence to the complaint. It shows a state of 
‘facts under which the estate of the decedent would be 
‘absolutely discharged from all liability, both at law 
cand in equity, and in my opinion, the legislature of 
*the Siate, not having altered the common law or equity 
rules in regard to contracts of this character, it would 
be judicial legislation for the court to interpose on be- 
half of the obligees. The fact that for nearly forty 
years during the existence of the State, the joint 
character of all contracts, notes, bills, ete., was 





effectually abolished in plain and unmistakable terms, 
and that during that time commercial men, bankers, 
and in fact all classes, had come to regard a joint note, 
bill or contract as of the same effect under all cireum- 
stances as a joint and several one, may be a strong 
argument why the legislature should reenact in sub- 
stance the prior legislation upon the subject, but it 
can afford no just grounds for the courts to interpose 
and charge the estate of a deceased joint maker, if in 
fact he received no benefit and none of the considera- 
tion for the note. 
The demurrer will be overruled. 





ABSTRACTS OF RECENT DECISIONS. 


UNITED STATES SUPREME COURT. 





October Term, 1879. 


ACTION AGAINST CARRIER BY HUSBAND AND WIFE 
A BAR TO ACTION BY HUSBAND ALONE.—A judgment 
in an action of assumpsit, brought by a husband and 
wife; on a contract by a carrier of passengers to carry 
the wife safely, for injuries to the wife while being 
carried, is a bar to another action of assumpsit on the 
same contract, by the husband alone, to recover for 
the same injuries. A different rule prevails when the 
action is in tort against the carrier fora breach of his 
public duty, except perhaps in States like New Jer- 
sey, where by statute the husband may, in such an 
action, add claims in his own right to those of his 
wife. Rev. Laws N. J. 851, sec. 22.—Pollard v. New 
Jersey etc. R. Co. In error to the Circuit Court of the 
United States for the District of New Jersey. Opinion 
by Mr. Chief Justice WaiTE. Judgment affirmed. 

APPEAL—FEDERAL QUESTION—COURT MAY EX- 
AMINE OPINION OF STATE COURTS TO DETERMINE 
AS TO.—This court may look into the opinions of the 
State court from which an appeal is taken, for the 
purpose of determining whether a Federal question 
was raised and decided in a case coming up from that 
court. Armstrong v. Treas. Athens Co. 16 Pet. 285; 
Cousin v. Blane, 19 How. 207. To give this court 
jurisdiction in a writ of error toa State court, a Feder- 
al question must not only exist in the record, but it 
must have been decided against the party who sues 
out the writ. Murdock v. Memphis. 20 Wall. 626. 
‘¢Only such questions as either have been or ought to 
have been passed upon by that court in the regular 
course of its proceedings can be considered by this 
court upon error.’’ Fashnacht v. Frank, 23 Wall. 416. 
In this case the only Federal question there was in the 
record was not presented to the State court, ‘‘either 
in brief or oral argument.’’ The State court say 
they presume the question was abandoned, and as one 
of their reasons for that presumption they say ‘‘it is 
manifest that the circuit court could not have taken 
jurisdiction.’? We think this is not such a decision 
of the question as will give us jurisdiction.— Weatherby 
v. Bowie. Appeal from the Supreme Court of Louis- 
iana. Opinion by Mr. Chief Justice Watre. Ap- 
peal dismissed. 21 Alb. L. J. 74. 

EVIDENCE—EXPLANATION OF WRITTEN CONTRACT 
BY PAROL EVIDENCE—OFFERS OF COMPROMISE.— 
1. While the rule is that the obligation of a written 
contract can not be abridged or modified by parol evi- 
dence, it is equally well settled that for the purpose of 
applying the terms to the subject-matter and remov- 
ing or explaining any uncertainty or ambiguity which 
arises from such application, parol testimony is legiti- 
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mately admissible, and for that purpose all the facts 
and circumstances of the transaction out of which the 
contract arose. including the situation and relation of 
the parties, may be shown. The purpose of all such 
evidence is to ascertain in what sense the parties them- 
selves used the ambiguous terms in the writing which 
sets forth their contract. Stoops v. Smith, 100 Mass. 
63-65. (2) Offers of compromise to pay a sum of 
money by way of compromise, as a general rule, are 
not admissible against the party making the offer, but 
if admitted it is clear that the offer is open to ex- 
‘planation, no matter whether it was by letter or by 
oral communication. Gerrish v. Sweetser, 4 Pick. 
376; Bridge Co. v. Granger, 4 Conn. 142, 148; Strana- 
han v. East Haddam, 11 Id. 507, 514. In reference to 
rule first mentioned, the court remarks: Parol evi- 
dence is inadmissible to contradict or vary the language 
of a valid written instrument, by which is meant that 
the language employed by the parties making it, and 
no other, must be used in ascertaining its meaning. 
Argument to support that proposition is unnecessary, 
and yet it is universally admitted that it may be read 
in view of the subject-matter and the attendant cir- 
cumstances, in order more perfectly to understand 
*the meaning and intent of the parties. 1 Greenl. Ev. 
(12th ed.) $277. Written instruments as used in the 
rule, says Taylor, include not only records, deeds. 
wills and other instruments required by statute or by 
the common law to be in writing, but every document 
which contains the terms of.a contract between differ- 
ent parties. Text writers everywhere support 
that rule, but Taylor admits that the rule will 
not strictly apply to certain less formal documents, 
of which he gives several examples. 2 Taylor’s 
Ev. (6th ed.) 988. Extrinsic evidence, it may 
be admitted, is not admissible in expounding 
written’ contracts to prove that other terms were 
agreed to, which are not expressed in the writing, or 
that the parties had other intentions than those to be 
inferred from it; still it is competent, said Shaw, C. 
J., to offer parol evidence to prove facts and circum- 
stances respecting the relations of the parties, the 
nature, quality and condition of the property which 
constitutes the subject-matter respecting which it was 
made. Knight v. Worsted Co., 2 Cush. 271-283. In 
respect to offers of compromise it is said, that by all 
or nearly all the cases the rule as established is not 
that an admission made during or in consequence of 
an effort to compromise is inadmissible, but that an 
offer to do something by the way of compromise, as 
to pay sums of money, allow certain prices, deliver 
certain property, or make certain deductions, and the 
like, shall be excluded. These can not be called ad- 
missions, as they were made to avoid controversy and 
to save the expenses of vexatious litigation. Decided 
cases may be found where it is said that the evidence 
is admissible unless the offer made was stated to be 
without prejudice, but the rulein general, both in 
England and the United States, is that the offer will 
be presumed to have been made without prejudice if 
it was plainly an offer of compromise. Lofts v. Hud- 
son, 2 M. & R. 481-484; Phil. Ev. 5th Am. ed. 427, 
note 124; 1 Greenl.— West v. Smith. In error to the Cir- 
cuit Court of the United States for the District of Con- 
necticut. Opinion by Mr. Justice CLIFFORD. Judg- 
ment affirmed. 21 Alb. L. J. 33. 








UNITED STATES CIRCUIT AND DISTRICT 
COURTS. 


October-December, 1879 


OFFICIAL BONDS—WHEN CONDITIONS NOT BIND- 
ING.—1. Where an officer is required by his superior, 
colore officti, to give a bond with stipulations or pro- 
visions in the conditions thereof not required by stat- 
ute, the bond is voidin toto. Bradley v. United States, 
10 Pet. 343: United States v. Tingey, 5 Pet. 115; 
Hawes v. Merchant, 1 Cur. 140; Churchill v. Per- 
kins, 5 Mass. 541. 2. The parties to an official bond 
for the safe keeping or accounting for public money 
are not liable for the loss of the same when such loss is: 
caused by the act of God or the public enemy. 3. The 
performance of an express contract is not excused by 
reason of anything accruing after the contract, but in. 
the case of a condition ina bond to doa thing, per- 
formance is excused when prevented by the law or an 
overruling necessity. United States v. Thomas, 15: 
Wall. 337.— United States v. Humason. United. 
States Circuit Court, District of Oregon. From un- 
published opinion of DEapy, J. 


BANK CHECK—HOLDER OF, HAS NOCLAIM AGAINST 


DRAWEE— PRIORITY BETWEEN FOREIGN ASSIGN- ° 


MENT AND LOCAL ATTACHMENT.—A bank in Mis- 
souri sold to plaintiff for value a draft, wherein it di- 
rected a bank in New York, where it had a deposit, to 
pay to the order of plaintiff a sum less than the sum 
on deposit. Before the draft was presented for pay- 
ment the Missouri bank made an assignment for cred- 
itors in Missouri, in which was included its deposit 
in New York. Payment of the draft being refused, 
plaintiff brought action in New York against the Mis- 
souri bank and attached the deposit. In an equitable 
action against the two banks and the assignee to have 
the deposit charged with the payment of plaintiff’s 
claim: Held, 1, that the New York bank could not be 
charged as a debtor to the plaintiff, and an action on 
the draft could not be maintained against it; 2, that 
the assignment being valid, and prior in time to the 
attachment, transferred to the assignee the title to the 
deposit as against plaintiff’s claim.— Rosenthal v.Mas- 
tin Bank. United States Circuit Court, Southern Dis- 
trict of New York. Opinion by BLATCHFoRD, J. 21 
Alb. L. J. 27. 

REMOVAL OF CAUSES — SECOND REMOVAL AFTER 
CAUSE REMANDED TO STATE COURT — CONSTRUC- 
TION OF FEDERAL STATUTE RELATING THERETO.—1. 
In an action brought ina State court a petition and 
bond for removal to the Federal circuit court under 
the act of 1875 was filed by defendant March 17th. 
The State court thereupon made an order for the re- 
moval. The record was not filed in time in the circuit 
court, but was filed three days after the time had ex- 
pired, namely, on the 10th of April, On the 24th of 
May the circuit court for that cause remanded the case 
back to the State court. On June 2d defendant again 
filed a petition and bond for removal in the State 
court, and that court again ordered a removal. The 
record was on this occasion filed in due time. Ona 
motion by plaintiff to remand: Held, (1) that it not 
being possible to try the case in the State court on ac- 
count of the first order of removal before the first 
term of that court after it was remanded, which was. 
the June term, the second petition for removal was in 
time under the act of 1875; (2) but that defendant hav- 
ing failed by neglect to perfect the first order of re- 
moval to allow the subsequesxt one would result in de- 
lay of the cause to the presumed prejudice of the 
plaintiff, and on that account defendant would be con- 
sidered to have waived his right of removal. 2. The 
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second edition of the U. S. Rev. Stats. authorized 
by act of March 2, 1877, is the revised statutes as 
enacted June 22, 1874, with all amendments made be- 
tween December 1, 1873, and March 4, 1877, and its 
publication does not affect any act passed after De- 
cember 1, 1873. The act of March 3, 1875, relating to 
the removal of causes is still in force. 3. In opposing 
the motion for remanding the case after the first re- 
moval, defendant’s attorney made affidavit that the 
failure to file the record in time had occurred through 
his inadvertence, but did not state facts from which 
the court could see that there was inadvertence or ac- 
cident: Held, (1)that the affidavit was not sufficient to 
excuse the defendant and authorize the circuit court 
to retain jurisdiction, and (2) that the order of the 
court on that, motion would not be reviewed.—McLean 
v. Chicago, etc. R. Co. United States Cireuit Court. 
Southern Distriet of New York. Opinion by BLATCH- 
FORD. J. 21 Alb. L. J. 47. 


NATIONAL BANKS — RIGHT TO SUE IN FEDERAL 
CourRtT.—There is no law authorizing National banks 
to bring suit in a Federal court outside of their own 
districts and without regard to the amount in contro- 
troversy. Foster, J. (full opinion]: The plaintiff is 
a National bank duly organized under the act of Con- 
gress of June 3, 1864 (U.S. Stat. vol. 18, p. 99), and is 
established and doing business at the City of St. 
Louis, State of Missouri. It brings this action against 
the defendant, who is a citizen of the State of Kansas, 
to recover the sum of $138.51 with interest from 
August 10, 1878, at 10 percent. per annum, for so 
much money collected by defendant for the use and 
benefit of plaintiff. The defendant maintains that the 
plaintiff being a National bank established out of this 
judicial district this court has no jurisdiction. The 
question is one upon which I have found no adjudi- 
cated case, and we have to look to the several acts of 
Congress to determine the point at issue. ILnvolving 
as it does the right of National banks to sue in the 
Federal courts out of the district in which they are 
established, the question presented is an interesting 
one. The amount in controversy in this case being 
Jess than $500, that alone would defeat the jurisdic- 
tion, unless there is some law authorizing National 
banks to sue in the Federal courts out of the district 
where they are established, and without regard to the 
sum in controversy. Sec. 59 of the act of 1863, com- 
monly known as the ‘‘Curreney Act’’ (U. S. Stat. 
vol. 12, p. 681), reads as follows: *‘That suits, actions 
and proceedings by and against any association under 
this act, may be had in any circuit, district or territo- 
rial court of the United States held within the district 
in which such association may be established.’’ The 
act of June 3, 1864 (sec. 57 U.S. Stat. 13, 116), re-en- 
acts this section, omitting the words ‘‘by and’’ so it 
in terms only authorized proceedings in said courts 
against such associations and not by them. But the 
Supreme Court, in Kennedy y. Gibson, 8 Wall. 506, 
held that the omission of these words was accidental 
and not intentional, so the law remained in that re- 
spect as it was originally.enacted. When the revision 
of the United States statutes was had this section was 
dropped from the Currency Act, title ‘‘ National 
Banks,’’ and was placed under the title ‘‘Judiciary,” 
and there read as follows: ‘‘The circuit courts shall 
have original jurisdiction as follows: * * * * * 
Tenth. Of all suits by or against any banking associa- 
tion established in the district for which the court is 
held, under any law providing for National banking 
associations.”” United States Rev. Stat. pp. 110, 111. 
It will be seen that this provision is in substance the 
same as that continued in the currency act before men- 
tioned, and very clearly limits the jurisdiction to suits 
by or against banking associations established in the 


f 





district where the court is held, and that jurisdiction 
in no way depends upon the amount in controversy. 
There is but one other provision of the law touching 
this question, and that is found in the Revised Stat- 
utes, second edition. p. 994, under the title of Na- 
tional Banks, and among the enumerated powers con- 
ferred on these banks is the following: ‘*To sue and 
to be sued, complain and defend in any court of law 
and equity as fully as natural persons.” This provi- 
sion is copied verbatim from the currency act of 1863 
and 1864. There is nothing in this enactment con- 
ferring any special jurisdiction on the Federal courts 
in cases where National banks are parties. But these 
banks are placed on an equal footing with natural per- 
sons in all courts of law and equity. Now in the case 
of natural persons the citizenship of the parties and 
the amount in controversy in actions of this nature, 
are both material and are the controlling elements to 
jurisdiction in this court. I need not decide or discuss 
the question whether a National bank organized under 
the laws of Congress and established in the State of 
Missouri is a citizen of that State under the rule re- 
cognizing corporations organized under the laws of 
a State as citizens of that State, forthe purpose of 
suing and being sued in the Federal courts. Even if 
the affirmative of that proposition could be maintain- 
ed, there would still be a want of jurisdiction in this 
case as the amount in controversy is not sufficient; 
and on that ground this case must be dismissed and 
the costs paid by defendant refunded to him.—JS¢. 
Louw Nat. Bank v. Brinkman. United States Circuit 
Court, District of Kansas. 


SUPREME COURT OF KANSAS. 
Decemher, 1879. 


MORTGAGE LIEN—EXECUTION LIEN—PRIORITIES. 
—1. The lien of a judgment or an execution levy is 
only upon the actual interest of the judgment-debtor 
in real estate, and does not, except in cases where the 
doctrine of estoppel applies, extend to interests, 
which by the record are apparently. but are not in 
fact, vested in him. 2. The lien of a mortgage unre- 
corded at the date of a judgment but recorded 
before the sale upon an execution issued there- 
on, is prior to the lien of the judgment, and the pur- 
chaser buys with constructive notice of the mortgage. 
Affirmed. Opinion by BREWER, J. All the justices 
concurring.—Holden v. Garrett. 

CONTRACT—DATE OF PAYMENT—STATUTE OF LIM- 
ITATION.—1. Where services are performed under a 
single and entire contract, in the absence of stipuia- 
tions to the contrary, payment is not due until the 
services are fully performed and the contract com- 
pleted. 2. If pending sucha contract the party em- 
ployed to render the services dies, the statute of lim- 
itations does not begin to run on the claim for compen- 
sation, until by the appointment of an administrator 
or executor, there is some one authorized to collect 
and receive the compensation. Affirmed. Opinion by 
BREWER, J. All the justices concurring.—Carney v. 
Havens. . 

ESTOPPEL—TRIAL OF RIGHT OF PROPERTY—RE- 
TURN OF OFFICER — CosTs.—l. Where a constable, 
holding an execution, issued in the case of L v. F, 
levies on certain personal property as the property of 
F, and F and B afterwards give to the constable a re- 
delivery bond, admitting in such bond that the prop- 
erty belongs to F, and by reason of such bond the 
constable allows F to retake possession of the property; 
Held, that the constable receives said bond merely as 
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a ‘‘security for his own indemnity,’’ and that F and 
B are afterwards estopped from denying that the 
property belongs to F. 2. A suit for the trial of the 
right of property, under chap. 164 of the laws of 
1872, p. 338, may be brought in the township where 
the property is found and situated. 3. The judgment 
in such a suit is generally not conclusive; and in this 
case, where the constable seized the property, had no 
notice of the judgment until after he returned the ex- 
ecution, and no order was ever served upon him, di- 
recting him to restore the property to the claimant (as 
provided by sec. 2 of said chapter 164, of the laws of 
1872), the judgment is not conclusive either in his fa- 
vor or against him. 4. A return of an officer on final 
process is generally conclusive as against the officer, 
and is conclusive in this case. 5. In an action by L 
against a constable and his sureties ‘on the official bond 
of the constable, where the breach alleged was the 
failure of the constable to properly serve an execution 
in the case of Lv. F: Held, that a cause of action set 
forth in the defendant’s answer, that L owed the con- 
stable $20 for constable fees which accrued in the or- 
iginal cause of Lv. F, is a proper subject of set-off. 
Modified. Opinion by VALENTINE, J. All the jus- 
tices concurring.—Sponenberger v. Lemerk. 


DISCHARGING JURORS —DEMAND FOR WRITTEN 
INSTRUCTIONS.—1. It is not substantial error for the 
district court to discharge a juror during the time the 
jury are being impaneled, although the juror may be 
discharged for an insufficient reason, where an unex- 
ceptionable jury is afterwards obtained, and where the 
party complaining has not exhausted his peremptory 
challenges. Following Stout v. Hyatt, 13 Kas. 232. 
2. The statute of Kansas with reference to giving and 
refusing instructions in civil cases, and reducing the 
same to writing, is a copy of the statute of Indiana 
upon the same subject; and prior to the adoption of 
the statute in Kansas, the Supreme Court of Indiana 
construed their statute, holding that where a party 
desires that only written instructions shall be given to 
the jury, the party so desiring must make the request 
therefor within such reasonable time before the charge 
is to be given, that the court may have sufficient time 
to prepare such written instructions, and that such 
reasonable time for making the request is generally at 
or before the close of the evidence, and that a request 
made only about five minutes before the conclusion of 
the argument is made too late; therefore, following 
the rule that, ‘‘where one State adopts a law from 
another, the judicial construction given to the statute 
in the State where it originated follows it to the State 
of its adoption’’ (4 Kas. 364), and following the Indi- 
ana decisions: Held, that where the request is made 
during the concluding argument, and not within time 
to permit the court to reduce all its instructions to 
writing before being called upon to charge the jury, 
the court does not err, in giving to the jury orally 
such of its instructions as it did not have time to re- 
duce to writing. Affirmed. Opinion by VALENTINE, 
J. All the justices coneurring.—Atchison. etc. R. 
Co. v. Franklin. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1879. 


PROMISSORY NOTE—NEGOTIABILITY.—In an action 
by the indorsee of a promissory note against the ad- 
ministrator of the maker, it appeared that upon the 
left-hand margin thereof, in the same hand writing as 





the body of the note and its signature,.the following: 
words: ‘* Given as collateral seeurity with agree- 
ment,’’ had been written. Held, that said words 
formed part of the contract, and as there might be: 
a contingency, to wit, the performance of the under- 
taking to which this is collateral, in which it might 
not be payable, that the note was, not negotiable. 
Opinion by LorD, J.—Costello v. Crowell. 


LIBEL—PLEADING—J USTIFICATION— EVIDENCE.— 
A declaration in an action for libel alleged that the de- 
fendant made and published and caused to be filed in 
the office of the clerk of the Supreme Judicial Court in 
and for the County of Suffolk, a false and malicious 
libel concerning the plaintiff, and: therein falsely and 
maliciously charged the plaintiff with the- crime of 
murder in the following words, ‘‘ and well knew that 
said McLaughlin (naming the plaintiff), ‘‘caused'to be- 
put to death, immediately after its birth, an illegiti- 
imate child born to him ’’ (meaning the plaintiff),. 
**by one Sarah Clark, of said Newton.’’ The answer 
was in these words, ‘‘if the plaintiff shall prove that 
he ever filed or published, or caused to be published, 
said paper * * * * then the defendant says the 
same was and is true.” Held, that the answer alleged 
that the facts stated in the declaration were true, and 
that evidence tending to prove the truth thereof should. 
have been admitted. Opinion by LorD, J.—McLaugh- 
lin v. Cowley. 

ToRT—DEFECTIVE HIGHWAY.—In an action of tort: 
to recover for injuries occasioned by a defect in a high- 
way, the plaintiff’ offered to show that a ‘‘Hyatt’s. 
patent cover,” made in part of glass and partly of 
iron, formed a portion of the surface of the sidewalk, 
and had been so changed by wear as to be smooth andi 
slippery, and that she stepped on it, slipped, wholly 
by reason of its smoothness, and fell and was hurt. 
The case having been reserved for the consideration of 
the full court, it was held, that it could not be- 
said as matter of law that smoothness and slipper- 
iness of a sidewal resulting from the condition of 
the surface of the material of which the walk is made,,. 
and not dependent on nor resulting from atmospheric 
influence, may not render the walk so unsafe and in-- 
convenient for travelers thereon as to be defective and 
out of repairs within the meaning of the statute.. 
Opinion by SOULE, J.—Cromarty v. Boston. 


PRINCIPAL AND SURETY — BANKRUPTCY — DIS- 
CHARGE.—The plaintiff'and the defendants, T & B, 
were, prior to October 6, 1858, co-partners under the 
name of HT & Co. On that day the plaintiff sold his. 
interest in the firm to the defendant D, and the three 
defendants executed to him a bond conditioned to pay 
all the debts of the late firm of H T & Co., and to save 
the plaintiff harmless by reason thereof. In 1861 a. 
creditor of said firm sued and recovered a judgment 
against all the members thereof, including the plaint- 
iff, a portion of which the plaintiff was obliged to pay.. 
In an action on said bond to recover the amount thus 
paid, with interest, and the expense of defending said 
suit, T alone defended and set up in bar of the action. 
his discharge in bankruptcy granted to him May 11, 
1868. Held, that as between themselves in equity the: 
defendant became the principal debtor, and the plaint- 
iff was his surety, and that under United States Rev. 
Stats., § § 5068, 5070, the plaintiff’s claim was barred. 
by the discharge. Held, further, that the expenses of 
defending said suit being necessary and consequential 
tothe plaintiff’s claim were also barred. Van Sandaw 
v. Corsbie, 3 B. & Ald. 18. Opinion by Morton, J.— 
Fisher v. Tifft. 
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SUPREME COURT OF INDIANA. 


November, 1879. 


_ GRAVEL ROADS—PERSONAL LIABILITY OF DIRECT- 
oRS.—An act authorizing the construction of plank, 
macadamized and gravel roads, provides as follows: 
‘‘The directors of any company that may be formed 
under the provisions of this act, shall be liable in their 
individual property for any debt they may contract in 
the name of the company, over and above the solvent 
stock of such company.’’ Held, that this provision 
is in the nature of a penalty, and must be strictly con- 
strued, and that it subjects only the directors who 
may contract a debt over and above the solvent stock 
of their company to the penalty specified, and the di- 
rectors who object and protest against such contract 
are not individually liable. Nor need such protest be 
in writing or recorded in the books of the company.— 
Schofield v. Henderson. 

PLEADING — PARTIES — PLAINTIFFS AND DEFEND- 
ANTS.—Where a party has joined as plaintiff in an ac- 
tion, and as such will be as much bound and conclud- 
ed, and the rights of the defendant be as fully pro- 
tected by the judgment as if he had been made a party 
defendant, it is not necessary that he should have been 
made a defendant in the suit. Where A conveyed all 
his property to B, the latter agreeing to pay all of 
A’s debts out of the proceeds of such property, A isa 
proper party plaintiff in a suit by one of his creditors 
against B to enforce such contract.’ He has an interest 
in the subject matter of the action within the meanmg 
of section seventeen of the code.— Durham v. Hall. 

MANDATE- DISCRETIONARY OR JUDICIAL ACT.— 
Application for a writ of mandate against the auditor 
of the State to compel the publication of the annual 
statements of foreign insurance companies in the Indi- 
anapolis News. The statute requiring the publication of 
such statements provides that the auditor shall cause a 
copy of such annual statements to be published in the 
two leading daily newspapers of the State having the 
largest general circulation therein. Held, that a writ of 
mundate will lie to compel the performance of such an 
act which the law specially enjoins but the act must be 
ministerial or executive; the writ will not lie to compel 
the performance of a judicial or discretionary act. 
Where the act is specially enjoined by the law, 
but the manner of performing it is discretionary 
or involves judicial action, the writ will lie to 
compel the performance of the act, but will not 
lie to compel its performance in any particular 
manner. The writ will not lie in any case where 
the party who seeks it has any other adequate 
legal remedy. The appellant does not seek to compel 
the auditor to act under the law according to his dis- 
cretion and judgment, which he could do if the audi- 
tor had refused to act, but seeks to compel him to act 
in a particular manner. This he cannot do. 39 Barb. 
651; 34 Ind. 471; 45 Ind. 501; 50 Ind. 251; 63 Ind. 497; 
18 Wend. 79. Aflirmed.—Holliday v. Henderson. 

DECEDENTS’ ESTATES—FINAL SETTLEMENT—COL- 
LATERAL ATTACK.—The final settlement contemplated 
by the statute, has reference to the ultimate comple- 
tion of the business of the trust created by the issu- 
ance of letters of administration, and to the final order 
based upon such completion of the business of the 
trust which takes the estate out of court, and not to the 
last report of an outgoing executor or administrator, 
where he resigns before his trust has been fully per- 
formed, taking himself, and not the estate, out of court. 
All ex parte orders, however made, in the settlement of 
an estate previous to the order of final settlement, are 
regarded as but prime facie correct and may be set 





aside, corrected or modified, in a summary way, by 
proper proceedings, at any time before final settle- 
ment. 59 Ind. 123. Such orders are regarded as in- 
terlocutory in their character, and so long as they re- 
main in foree, constitute adjudications of the matter 
to which they properly relate in the same manner as 
ordinary judgments in a court of record, and can not 
be attacked collaterally in a suit upon the executor’s 
or administrator’s bond. If attacked it must be by some- 
direct proceeding in the court having control over 
them. 47 Ind. 98; 10 Peck, 75; 20 Ohio, 310; 4 Day,. 
215; 23 Mo. 95; 26 Ill. 180. Reversed.—Parsons v. 
Milford. 
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SUPREME COURT OF OHIO. 
January 20, 1880. 





RAILROAD—DAMAGE TO ABUTTING OWNER—LIM- 
ITATION.—A railroad company, in laying its track ina 
public street, in pursuance of authority from the 
proper officers of the municipal corporation, necessa- 
rily lengthened a bridge across such street and extend- 
ed the approaches to the bridge along the street in 
which it was situated, by which means the grade was 
raised in front of A’s residence, to herinjury. A’s 
premises did not abut upon the street in which the 
track was laid, but were near thereto; //Jeld, that the 
case is governed by the twelfth section of the general 
act of 1852, relating to corporations, as amended in 
1857 (54 O. L. 133), and hence the action was barred im 
two years from the completion of the work. Judg- 
ment reversed and cause remanded for a new trial. 
Opinion by OKEY, J.—Columbus etc. R. Co. v. Mow- 
att. 

ACTION FOR PURCHASE MONEY OF REAL EsTATE— 
PARTIES—COVENANT AGAINST INCUMBRANCES.—1. 
In an action to recover the purchase money of real es- 
tate, the right of the vendee, under section 557 of the 
code, as amended April 18, 1870 (67 O. L. 116), to- 
make any person claiming an adverse interest a party, 
exists only where there has been a breach of the cov- 
enants of his deed. 2. Where a deed of conveyance 
describes the lands intended to be conveyed as extend- 
ing to the center of a street, ‘tas to be extended,’’ and 
refers to a plat on which the street is traced, the grant 
is subject to the street, and the subsequent use of such 
street as a public highway does not constitute a breach 
of covenants against incumbrances or of general war- 
ranty. Judgment against Diehl affirmed and the 
judgment against the City of Cincinnati reversed, and 
action dismissed as against the city. Opinion by Mc- 
ILVAINE, J.—City of Cincinnati v. Brachman. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries wilt 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brief; long statements of facts of 
particular cases must, for waat of space, be invariably reject- 
ed. Anonymous communications are not requested. } 


QUERIES. 


4, A was seen several times during the day with the 
handle of a revolver pfotruding from his overcoat 
pocket, after which he was seen to walk into a hotel 
and take off his overcoat and hand it to the clerk; af- 
ter which he repaired to the wash-room, took off his: 
dress coat and hung it up preparatory for washing; at 
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«which time B, in the presence of several persons, 
stepped upto A and pulled a revolver from his hip 
pocket. Is proof of the above facts sufficient to war- 
rant a conviction of A under sec. 1274, of the Rev. 
Stats of Mo. for carrying concealed weapons. Mc. 

Kingston, Mo. 





5. A, with others, caused real property to be con- 
- veyed to B in trust, with authority in B to sell the 
same and to pay over to B and others the proceeds; af- 
ter which, and before the sale of the property, A died 
intestate and administration was duly granted upon 
his estate. A was indebted at the time of his death, 
and left no personal property and no other real prop- 
erty. Can A’s interest in this property be subjected 
to the payment of his debts by any proceedings in the 
probate court? Or is this trust property equitable as- 
sets to be reached only in a court of equity? Please 
give authorities. R. 8.58. 
Albany, Oregon. 





6. On the Ist of January, 1877, A as principal and B 
as his surety executed to C a promissory note for $1,- 
. 000, due twelve months after date, with interest at the 
rate of ten per cent. perannum after maturity. At 
the time of the execution of note C knew A was prin- 
_pal and B his surety. On the Ist of January, 1878, 
C, without the knowledge or consent of the surety, 
upon a good and valuable consideration paid him by 
the principal, agreed with the principal to extend the 
time of payment of the note from year to year, from 
that time, and did extend the time until the 10th of 
January, 1880, when he instituted suit on the note 
against principal aus surety. Query. Was there an 
agreement to extend fora defint time? Is the surety 
discharged? B. 





7. Can a city under charter levy and collect an ad 
valorem tax on merchants: stock of goods, and at the 
same time levy and collect from the merchant a license 
tax equal tu or greater in amount than the ad valorem 
tax collected. ‘The power conferred by the charter on 
the city council in revenue matters is as follows: 
The city council shall have power by ordinance to 

_ provide for the assessment of all property within the 
corporate limits of said city, real and personal. The 
city council shall have power to license and tax mer- 

_ chants, ete. 





ANSWERS. 

50. [9 Cent. L. J. 500] A mortgage acknowledged 
before a notary, who at the same time is a stockhold- 
er in the company to whom the mortgage is given, is 
not in any event void for that réason. It is good as 

. beetween the parties. Dussaume v. Burnett, 5 Iowa, 
103; Beaman vy. Whitney, 20 Me. 413; Caldwell v. 
Head, 17 Mo. 561; Hampton v. Stevens, 10 Am. L. 
Reg. N.S. 107. Whether the acknowledgment would 
be valid, so as to admit the paper to record, would 
doubtless depend upon the question. ‘‘Is the stock- 
holder a party to the mortgage?’’ If so, clearly the 
acknowledgment is void. Groesbeck v. Seeley, 13 
Mich. 329; Wilson v. Traer, 20 Iowa 281; 1 Shep™ 
Touch. 9. Aguin is the act of taking an acknowledg- 
ment judicial or merely ministerial? If the former, 

,the notary would be disqualified. If the latter, 
inhibitur. It was held ministerial in Lynch v. Living- 
ston, 6N. Y. 422; Kimball v. Johnson, 14 Wis. 674. 
If a judicial act, even relationship to the notary of the 
stockholder, would make his certificate void. Jn re 

. Dodge ete. Co. 14 Hun, 440. I do not think such an 

. acknowledgment would be valid in Missouri. 
Sherburne, N. Y. D.L.A. 





CURRENT TOPICS. 





Ina presentment made by a United States Grand . 


Jury inthe Federal Court at New York last month 
attention was called ‘‘to the fact that the National 
Government has never made any just and proper pro- 
vision by law for either the temporary or permanent 
confinement, safe keeping and treatment of the per- 
sons who are annually arrested and convicted under 
the criminal statutes of the United States.’’ The pre- 
sentment denounced ‘‘the dangerous practice of 
‘farming out’ the Nation’s prisoners among the dif- 
ferent State prisons and penitentiaries.’’ Among the 
arguments urged against this is that the reformation 
of United States prisoners is utterly impossible ‘*so 
long as the present system of classing and associating 
them in prison life with burglars, thieves, assassins 
and murderers, constantly drafted from the dark and 
fertile ways of vice, is carried on, and they become 
confirmed criminals.’’ The jury expressed the belief 
that a National jail and prison centrally located could 
be economically conducted, and be made a source of 
considerable income, and advises that such National 
prison should be of the graded character, that is to 
say, there should be a separation of persons convicted 
of light misdemeanors and young offenders from the 
older criminals and those convicted of aggravated 
crimes. These suggestions seem exceedingly appro- 
priate at the present time, when the State prisons 
are so overcrowded that in some instances criminals 
have to be released by the score on account of want of 
prison accomodations; and deserve the attention of 
the present Congress. 





The case of Scribner v. Stoddart, decided on a pre- 
liminary motion in the United States District Court 
for the Eastern District of Pennsylvania on the 23d 
ult., raises an interesting question in the law of copy- 
right. The case briefly is this: Messrs. Black & Co., 
are the publishers of the ninth edition of the Encyclo- 
pedia Britannica now being issued in Scotland, and 
the defendants are an American firm engaged in re- 
printing and selling the work inthis country. The 
plaintiffs are the owners of copyrights on certain 
articles written and copyrighted here which they had 
licensed the Messrs. Black to reprint in their Encyclo- 
pedia. The defendants are reprinting and about to 
sell the Scotch work, American articles and all, and an 
injunction was therefore asked restraining them from 
so doing. Butler, J., refused a preliminary injunc- 
tion on the ground that to grant it would damage the 
defendants greatly, the book being ready for publica- 
tion, while the loss which the plaintiffs would sustain 
until the final hearing would be small. This view of 
weighing the relative damage to be sustained by both 
parties from the granting or refusal of an injunction 
is frequently decisive with the courts, and the decision 
of the learned judge could not, therefore, be criticised 
with any purpose had he confined himself to these 
reasons for his judgment. But in the report of his 
decision (8 W. N. 64), we find him giving expression 
to these further grounds in support of his ruling. 
**The defendant’’ said he ‘‘is not to be looked upon 
simply in the light of an ordinary wrong-doer. This 
is not an ordinary case. At the time he commenced 
this publication, there was nothing unlawful in what 
he did. To reproduce a foreign publication is not 
wrong. There may be differences of opinion about 
the morality of republishing here a work which is 
copyrighted abroad, but the public policy of this 
country, as respects the subject, is in favor of such 
republication. It is supposed to have an influence 
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upon the advancement of learning and intelligence. 
The defendant at the beginning could not know that 
before this work was completed and fully issued it 
would contain copyrighted articles. He had seen pre- 
vious editions of the work published, one after 
another, without any such obstacles being cast in the 
way of a reprint. There was nothing, therefore, to 
warn him of the insertion of such matter. Indeed 
he had every reason to believe that there would be 
nothing of the kind. He is not to be blamed, there- 
fore, for what he has done up to this time.’’ Now 
we should suppose that when any man or any associa- 
tion of men deliberately enter into a speculation for 
the purpose of enriching themselves with the results 
of other men’s labors, they would at least understand 
that they were taking the venture with all its risks. 
We should suppose, too, that in the case of an enter- 
prise in which there had been invested by the origi- 
nal owners many thousands of dollars, they would at 
least understand that everything which ingenuity 
could devise to prevent them from reaping the fruits 
of their combination would be taken advantage of. 
The absurdity of such talk as we have just quoted, 
and which we are sorry to find in a judicial opinion, 
will be sufficiently shown by a single illustration. 
Suppose Mr. Edison to have succeeded in his search 
after the electric light; and omitting to protect himself 
by having it properly patented. A person taking ad- 
vantage of this, proceeds to erect works for the man- 
ufacture and sale of the new discovery, and is rapidly 
making a fortune from it when the great inventor pro- 
duces another kind of light which throws all pre- 
vious ones completely into the shade. This Mr. 
Edison, wiser from his former experience, does not fail 
to have so guarded as to prevent any one but himself 
from using it. But though there is no longer any de- 
mand for the first invention, its manufacturer is not 
discouraged but proceeds to produce the second in- 
vention as he had done the first. Mr. Edison seeks to 
enjoin him, when he replies: ‘‘To manufacture an 
unpatented article is not wrong. There may be a dif- 
ference of opinion about the morality of taking the 
products of another’s brain without compensation. 
But I did not know that before you died you would 
invent a better light than your first one.- Relying up- 
on you not doing so I built my works, and as month 
after month went on, and you produced nothing more, 
I enlarged them and spent great sums of money upon 
them. There was nothing to warn me that you would 
do so; indeed I had every reason to believe that the 
end of your inventive genius had been reached.’’ 
Would such a defense be listened to in any court of 
equity in the land, and yet it no more absurd than the 
reasons given by Butler, J., in the case before us. 





There are other interesting points in the case which 
must be decided on the hearing and which are new to 
the courts. We observe that a doubt was expressed 
by Butler, J., whether the copyright of the Messrs. 
Black was valid. But what effect this could have on 
the claim made by the American authors and the 
holders of the American copyrights we are at a loss 
to understand. Does an assignment of a copyright to 
a foreigner invalidate it in toto? This is a question 
which as yet has not been judicially determined. 
Again the English copyright on the Scotch work can 
not prevent its republication in this country, in the 
absence of an international copyright law; and it is 
here where to our minds the most important point in 
the case is to be found. Shortly it is this: Can an 
American publisher who has printed the copyrighted 
work of an American author and who is sued for the 
trespass on his rights, defend on the ground that he 





has not reprinted the American edition but the foreign 
edition of an English pirate? And how can the fact 
that the American author has given to the foreign 
publisher a license to print his work affect the ques- 
tion—for is a license to a foreigner a license to the 
world? 


RECENT LEGAL LITERATURE. 





RECENT REPORTS. 

The fourth volume of Bradwell’s Reports contain 
the following opmions of the appellate courts of 
Illinois. The remaining opinions of the first district 
up to January, Ist, 1880; of the second district up to 
November 3, 1879; of the third district up to Decem- 
ber 11, 1879, and the fourth district up to January 1, 
1880. All are, as is usual in this series, reversals; and 
many of the cases are of general interest, among 
which we note the following decisions: An organ ina 
church held to be a fixture. Chapman v. Union Mut. 
Ins. Co. p. 29. M sold to L some thoroughbred 
cattle agreeing to furnish a written certificate of pedi- 
gree. In an action for the breach of this agreement 
the court charged that the measure of damages for 
failing to deliver the certificate, was the difference in 
value of the cattle in the market with and without 
such certificate. Held error, as it did not appear that 
L had made any effort to sell them which was unsuc- 
cessful on account of the want of the certificate. The 
court say: ‘‘The cattle having been thoroughbred 
short horns exactly as represented, they were intrin- 
sically worth as much without as with the proof of 
pedigree. If appellee had held these cattle for sale 
and had missed an opportunity to sell on account of 
the want of this proof of pedigree, and any special 
damages were shown to have occurred on account of 
the loss of such sale, and the proof of pedigree 
could not have been procured without the agency 
of the appellant, and he had failed to furnish 
it according tv contract, then such damages 
would have been a basis of recovery.’’ Marks v. 
Loomer, p. 198. Acceptance of a legacy is not neces- 
sarily an estoppel to claiming that the will was invalid. 
Hindert v. Schneider, p. 203. The rule as to privileged 
communications does not extend to and excuse an uat- 
vorney from testifying in regard to an agreement for 
settlement made by him with the opposite party, at 
the request of his client. Thayer v. McEwen, p. 417. 
The employment of one to collect the rents of a build- 
ing does not give him authority to employ an engineer 
to take charge of the engine in the building. Crozier 
v. Reins, p. 565. 

This series of reports must be indispensable to the 
Illinois bar, and being reported with care and fidelity 
are presented in a complete form. The reporter gives 
a proper space and no more to the arguments of coun- 
sel, and in all respects is successful in his work. 


NOTES. 





—aA correspondent in Ohio writes to us as follows 
concerning the decision of the Supreme Court of Iowa 
in the case of Boone County v. Jones, which we crit- 
icised several weeks ago (see 10 Cent. L. J. 18): 

Reports of the decisions of the appellate courts of the 
State of Illinois. By James B, Bradwell. Vol. 4; Chicago. 
The Legal News Co. 1880. 
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**The case annoyed me. because I have a pending ac- 
tion in our court in which I had undertaken the bur- 
den of establishing a contrary doctrine. I noticed the 
court making that decision based it largely on State v. 
Grammer, 20 Ind. 531. It so happens that the Su- 
preme Court of Indiana recently made a decision in 
the case of Jennings v. City of Evansville ex- 
pressly overruling the case of State v. Grammer. 
The case is not yet published in the Indiana Reports. 
It is a singular incident in judicature that about the 
same time the Supreme Court of Iowa based an im- 
portant decision on an Indiana case, the court of the 
latter State overruled the decision that misled the 
Towa judges.’’ 


——George B. Corkhill, editor of the Washington 
Law Reporter, has been appointed United States Dis- 
trict Attorney for the District of Columbia. He will 
still retain charge of the Reporter, with the assistance 
of Mr. A. H. Jackson, whose name is announced as- 
associate editor. There are in Great Britain and 
Ireland, according to a recent report, 15,521 solicit- 
ors.——aA bill has been introduced in tho New York 
legislature, requiring all passenger carriers to refuse 
employment to all persons proved to them to be intem- 
perate in the use of intoxicating liquors; and de- 
nouncing a penalty of from $50 to $100 against any 
such carrier retaining in his employ as engineer, con- 
ductor, fireman, switch-tender, commander, pilot, 
mate, or foreman, after the making of such proof. 
——The notorious Hayden murder trial in Connecti- 
cut, has resulted aftera hearing extending over six- 
teen weeks, in a disagreement of the jury—eleven 
voting for acquittal and one for conviction. 





—tThe following may be said to illustrate the legal 
phrase yclept idem sonans. A Frenchman and his wife 
who had just emigrated to New York were accused of 
theft, locked up, tried, convicted of grand larceny, 
and sent, the woman to the prison for female convicts 
at Sing Sing, the man to the prison at Auburn. On 
review of the evidence, it turned out that the of- 
ense, On the woman’s part at least, had some pal- 
liating circumstances, and that she had intended noth- 
ing worse than to make reprisals on neighbors who 
had plundered her. Ignorance of the language had 
prevented the case from being fully and fairly present- 


ed to the court. Governor Seward made out a pardon , 


for the woman, and taking it with him on one of hf& 
visits to Sing Sing, handed it the warden, who forth- 
with released her, handed her the pardon, and she 
went on her way rejoicing. It happened that her 
name and her husband’s (Francoise and Francois) 
differed only in a letter, and the engrossing clerk had 
by mistake written his for hers. When outside of the 
prison she looked at the document which had been 
put in her hands and there found her husband’s name. 
Not doubting that he had been pardoned also, she has- 
tened up to Auburn and presented it to the warden 
there. It was in every respect correct, and so Fran- 
cois was released also, and the pair started for Cana- 
da. The mistake was discovered when the governor 
next visited Auburn; but the worthy French couple 
never came back to have it rectified. 


——A curious action was lately brought against the 
Paris Omnibus Company by a widow named Clancau. 
The plaintiff lives in the Rue de Maubeuge, which 
borders upon one of the depots of the company. It 
appears that the stable has a sort of magnetic attrac- 
tion for the mice of the town, which have migrated in 
large numbers to the quarter. The little animals do 
not, however, confine their attention to the hay and 
oats of the depot, but infest the adjoining houses; and 
the counsel for the plaintiff declared that every rag of 





linen possessed by his client had been devoured by 
her unwelcome visitors. The court wisely decided 
that the company could not be held responsible for the 
favor in which its depot was held by the mice; though, 
on the other hand, it blamed it for not having filled 
up the holes through which they effected an entrance. 
Damages were, therefore, awarded to Madame 
Clancau. English lawyers speak of this case as a 
French, Fletcher v. Rylands.——Gilbert & Sullivan’s 
new opera, the Pirates of Penzance, which was 
brought out for the first time in this country in New 
York a couple of weeks ago and which threatens to 
rival *‘Pinafore’’ in popularity, was also produced at a 
small town in England called Paignton on the night be- 
fore it was performed in New York. This ‘was to pro- 
tect the English copyright—the English law refusing 
to recognize an author’s rights to his own creations if 
he has allowed them to be exhibited ina foreign coun- 
try before they have been seen by his own. The audi- 
ence at this solitary representation consisted of forty- 
seven persons, and the receipts at the box office 
amounted to $15. The manuscript of the piece ar- 
rived in England only the day before. 


—In the article in the Westminster Review which 
we have already noticed, on the Life and Times of 
Lord Brougham, it is said that his first professional 
business in Scotland was defending prisoners free 
of charge, who were too poor to pay a lawyer. On the 
first occasion the judge of assize was Lord Eskgrove, 
whom Campbell describes as ‘‘a foolish, old gentle- 
man of whom ludicrous stories had been told and up- 
on whom tricks had been played for nearly half a cen- 
tury.’’ Atnotime in his life did Brougham care to 
grapple with a strong judge, but on this, his first ap- 
pearance in court, he showed the propensity which ev- 
er afterwards he exhibited. to take liberties witha 
weak one. He accordingly perplexed Lord Eskgrove 
by elaborate arguments, delivered with all his vehe- 
mence and force of rhetoric, and with apparent sin- 
cerity, on such questions as whether, in an indictment 
for sheep stealing, it is necessary to state the sex of 
the stolen animal; whether a man indicted for steal- 
ing a pair of boots can be convicted of stealing a pair 
of half boots?” whether, where a woman made her 
husband drunk, and he being drunk assaulted her, 
the woman was not the causa causans, or, 1 the lan- 
guage of Scots law, art and part, so as to entitle the 
husband to the benefit of the maxim ‘‘volenti non Jit 
injuria.” It was not without difficulty that the pros- 
ecuting advocate convinced the not very clear-minded 
judge of the fallacy of Brougham’s arguments, and 
his lordship gave this utterance to his feelings: ‘‘I 
declare that man Broom or Brougham is the torment of 
my life.’’ The general election being over, Brougham 
found it necessary to turn again to the law. He be- 
came a pupil of Mr. Tindal, who was afterwards one 
of his junior’s in the Queen’s case, and subsequently 
chief justice of the common pleas. Here he formed 
the acquaintance of James Parke, afterwards a baron 
of the exchequer, and Lord Wensleydale. Two men 
more opposite to each other than Brougham and Parke 
could not be found—Brougham, brilliant and ambiti- 
ous, but wanting steadiness and discretion; Parke, 
slow, plodding, cautious and persevering. With 
Brougham, politics, literature and science shared his 
energies with the law. To Parke, law was ‘‘all in 
all.’’ We have heard that shortly be:ore his death a 
lady said to him, ‘‘I wonder with your great mind, 
baron, you have never written anything.’’ ‘*Written 
anything,’’ was the astonished answer, ‘‘why, my 
dear madam, I have written the judgments in the vol- 
umes of Meeson and Welsby, and they will remain 
long after the perishable literature of the present time 
has passed away.’’ 
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